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Beginning with the Federal Register of Wednestay,
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 907
[Navel Orange Reg. 635]

Navel Oranges Grown In Arizona and
Designated Part of California;
Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: Regulation 635 establishes
the quantity of California-Arizona navel
oranges that may be shipped to market
during the period November 21 through
27, 1986. Such action is needed to
balance the supply of fresh navel
oranges with the demand for such
period, due to the marketing situation
confronting the orange industry.

DATE: Regulation 635 (§ 907.935) is
effective for the period November 21
through 27, 1986.

FOR FURTHER INFORMATION CONTACT:
Ronald L. Cioffi, Chief, Marketing Order
Administration Branch, F&V, AMS,
USDA, Washington, DC 20250,
telephone: 202-447-5697.
SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a ““non-major"”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service has determined that
this action will not have a significant
economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory action to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.

Marketing orders issued pursuant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique
in that they are brought about through
group action of essentially small entities
acting on their behalf. Thus, both
statutes have small entity orientation
and compatibility.

This rule is issued under Order No.
907, as amended (7 CFR Part 907),
regulating the handling of navel oranges
grown in Arizona and designated part of
California. The order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601~
674). This action is based upon the
recommendation and information
submitted by the Navel Orange
Administrative Committee and upon
other available information. It is found
that this action will tend to effectuate
the declared policy of the act.

This action is consistent with the
marketing policy for 1986-1987 adopted
by the Navel Orange Administrative
Committee. The committee met publicly
on November 18, 1986, at Lindsay,
California, to consider the current and
prospective conditions of supply and
demand and recommended, by a vote of
7 to 4, a quantity of navel oranges
deemed advisable to be handled during
the specified week. The committee
reports that demand has declined.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation is based and the effective
date necessary to effectuate the
declared policy of the act. To effectuate
the declared purposes of the act, it is
necessary to make this regulatory
provision effective as specified, and
handlers have been apprised of such
provision and the effective time.

List of Subjects in 7 CFR Part 907

Agricultural Marketing Service,
Marketing agreements and orders,
California, Arizona, Oranges (navel).

1. The authority citation for 7 CFR
Part 907 continues to read:

Authority: Secs. 1-19, 48 Stat, 31, as
amended; 7 U.S.C. 601-674.

2. Section 807.935 Navel Orange
Regulation 635 is hereby added to read:

§907.935 Navel Orange Regulation 635.

The quantities of navel oranges grown
in California and Arizona which may be
handled during the period November 21
through November 27, 1986, are
established as follows:

(a) District 1: 854,066 cartons;

(b) District 2: Unlimited cartons;

(c) District 3: Unlimited cartons;

(d) District 4: Unlimited cartons.

Dated: November 19, 1988.
Thomas R. Clark,

Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.

[FR Doc. 86-26454 Filed 11-20-86; 8:45 am|
BILLING CODE 3410-02-M

7 CFR Part 910
[Lemon Reg. 536]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: Regulation 538 establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market at
230,000 cartons during the period
November 23 through November 29,
1986. Such action is needed to balance
the supply of fresh lemons with market
demand for the period specified, due to
the marketing situation confronting the
lemon industry.

DATES: Regulation 536 (§ 910.836) is
effective for the period November 23
through November 29, 1986.

FOR FURTHER INFORMATION CONTACT:
Ronald L. Cioffi, Chief, Marketing Order
Administration Branch, F&V, AMS,
USDA, Washington, DC 20250,
telephone: (202) 447-5697.
SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 1512-1 has
been determined to be a *non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service has determined that
this action will not have a significant
economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
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business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique
in that they are brought about through
group action of essentially small entities
acting on their behalf. Thus, both
statutes have small entity orientation
and compatibility,

This regulation is issued under
Marketing Order No. 910, as amended (7
CFR Part 910) regulating the handling of

lemons grown in California and Arizona.

The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674).
This action is based upon the
recommendation and information
submitted by the Lemon Administrative
Committee and upon other available
information. It is found that this action
will tend to effectuate the declared
policy of the Act.

This regulation is consistent with the
marketing policy for 1986-1987. The
committee met publicly on November 18,
1986, at Los Angeles, California, to
consider the current and prospective
conditions of supply and demand and
recommended, by a vote of 11t0 0, a
quantity of lemons deemed advisable to
be handled during the specified week.
The committee reports that demand is
very light for larger sizes of lemons.
However, demand is expected to remain
steady during the Thanksgiving holiday
period.

It is further found that it is
impracticable and contrary to the public
interes! to give preliminary notice,
engage in public rulgmaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation is based and the effective
date necessary to effectuate the
declared purposes of the act. Interested
persons were given an opportunity to
submit information and views on the
regulation at an open meeting. It is
necessary to effectuate the declared
purposes of the act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

List of Subjects in 7 CFR Part 910

Marketing agreements and orders,
California, Arizona, and Lemons.

1. The authority citation for 7 CFR
Part 910 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 801-674.

2. Section 910.838 is added to read as
follows:

§910.836 Lemon Regulation 536.

The quantity of lemons grown in
California and Arizona which may be
handled during the period November 23
through November 29, 1986, is
established at 230,000 cartons.

Dated: November 19, 1986.
Thomas R. Clark,

Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.

[FR Doc. 86-26453 Filed 11-20-86; 8:45 am]
BILLING CODE 3410-02-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Part 100

Statement of Organization; Ports of
Entry for Aliens Arriving by Vessel or
by Land Transportation

AGENCY: Immigration and Naturalization
Service, Justice.
AcTION: Final rule.

SuUMMARY: This final rule designates
Mariposa, Arizona as a class “A" port of
entry and thereby properly identifies the
facility as a port of entry designated for
entry of all aliens. A full range of
immigration services is available at
Mariposa and the port is regularly
staffed by inspectors of the United
States Immigration Service.

EFFECTIVE DATE: November 21, 1986.

FOR FURTHER INFORMATION CONTACT:
Loretta J. Shogren, Director, Policy
Directives and Instructions, Immigration
and Naturalization Service, 425 I Street,
NW., Washington, DC 20538, Telephone;
(202) 633-3048.

For specific information: Kathryn E.
Sheehan, Immigration Inspector,
Immigration and Naturalization Service,
425 I Street, NW., Washington, DC
20536, Telephone: (202] 633-2725.
SUPPLEMENTARY INFORMATION: Under
the present Service organization,
Nogales, Arizona is one port of entry,
encompassing Mariposa, Arizona. The
Mariposa port, located five miles west
of Nogales, has been operational since
October 18, 1982. It is open daily for
fourteen hours, and via two vehicle and
one pedestrian lane, over 1.5 million
entries are processed each year with
traffic crossing expected to increase as
nearby population centers continue to
grow. The creation of two separate ports
of entry would facilitate budget and

resource allocations, staffing, and
administrative functions.

Compliance with 5 U.S.C. 553 as to
notice of proposed rulemaking and
delayed effective date is unnecessary
because this rule relates to agency
management.

In acecordance with 5 U.S.C. 805(b) the
Commissioner of igration and
Naturalization certifies that this final
rule will not have a significant economic
impact on a substantial number of small
entities. This order is not a rule within
the definition of section 1(a) of E.O.
12291 as it relates solely to agency
management.

List of Subjects in 8 CFR Part 100

Administrative practice and
procedure, Organization and functions
(government agencies).

Accordingly, Title 8 of the Code of
Federal Regulations is amended as
follows:

PART 100—STATEMENT OF
ORGANIZATION

1. The authority citation for Part 100
continues to read as follows:

Authority: Sec. 103 of the Immigration and
Nationality Act: 8 U.S.C. 1103.

2. In § 100.4(c)(2), the introductory text
and District No. 18 are revised as
follows:

§ 100.4 Field service.

L . L . -

LS

(c)

(2) Ports of entry for aliens arriving
by vessel or by land transportation.
Subject to the limitations preseribed in
this subparagraph, the following places
are hereby designated as ports of entry
for aliens arriving by any means of
travel other than aircraft. The
designation of such a port of entry may
be withdrawn whenever, in the
judgment of the Commissioner, such
action is warranted. The ports are listed
according to location by districts and
are designated either Class A, B, or C.
Class A means that the port is a
designated port of entry for all aliens.
Class B means that the port is a
designated port of entry for aliens who
at the time of applying for admission are
lawfully in possession of valid alien
registration receipt cards or valid
nonresident aliens” border-crossing
identification cards or are admissible
without documents under the
documentary waivers contained in Part
212 of this chapter. Class C means that
the port is a designated port of entry
only for aliens who are arriving in the
United States as crewmen as that term
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is defined in section 101(a)(10) of the Act
with respect to vessels.

* * bl - -

District No. 18—Phoenix, Ariz.

Class A
*‘Douglas, Ariz.
*Lukeville, Ariz.
*Mariposa, Ariz,
*Naco, Ariz.
*Nogales, Ariz.
*Sasabe, Ariz.
*San Luis, Ariz.
- » - - -
Dated: November 4, 1986.
Richard E. Norton,
Associate Commissioner, Examinations,
Immigration and Naturalization Service.
[FR Doc. 86-26240 Filed 11-20-86; 8:45 am]
BILLING CODE 4410-10-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 77
[Docket No. 86-109]

Tuberculosis In Cattle; State
Designations

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Interim rule.

SUMMARY: This document amends the
regulations governing the interstate
movement of cattle because of
tuberculosis by raising the designation
of Illinois from a modified accredited
area to an accredited-free State. It has
been determined that Illinois meets the
criteria for designation as an accredited-
free State.

The regulations do not impose
restrictions on the interstate movement
of cattle not known to be affected with
or exposed to tuberculosis from either
accredited-free States or modified
accredited areas. However, the
designation for any given jurisdiction
can affect the marketability of cattle
from that jurisdiction, since some
prospective cattle buyers prefer to buy
cattle from accredited-free States.
DATES: Interim rule effective November
21, 1986. We will consider your
comments if we receive them on or
before January 20, 1987.

ADDRESSES: Send written comments to
Steven R. Poore, Acting Assistant
Director, Regulatory Coordination,
APHIS, USDA, Room 728, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, Please state that
your comments refer to Docket Number

86-109. Written comments may be
inspected at Room 728 of the Federal
Building between 8 a.m. and 4:30 p.m.,,
Monday through Friday, except
holidays.

FOR FURTHER INFORMATION CONTACT:
Dr. Ralph L. Hosker, Domestic Programs
Support Staff, VS, APHIS, USDA, Room
815, Federal Building, 6505 Belcrest
Road, Hyattsville, MD 20782, 301—436-
8438.

SUPPLEMENTARY INFORMATION:

Background

The "Tuberculosis in Cattle”
regulations (contained in 9 CFR Part 77
and referred to below as the regulations)
regulate the interstate movement of
cattle because of tuberculosis. The
requirements of the regulations
concerning the interstate movement of
cattle not known to be affected with or
exposed to tuberculosis are based on
whether the cattle are moved from
jurisdictions designated as accredited-
free States, modified accredited areas,
or nonmodified accredited areas, The
criteria for determining the status of
States (the term State is defined to mean
any State, territory, the District of
Columbia, or Puerto Rico) or portions of
States are contained in a document
captioned "Uniform Methods and
Rules—Bovine Tuberculosis
Eradication,” which has been made part
of the regulations by incorperation by
reference, Generally the status of States
or portions of States is determined
based on the rate of tuberculosis
infection present and the effectiveness
of a tuberculosis control and eradication
program.

Sections 77.7 and 77.8 of the
regulations provide the following with
respect to the interstate movement of
cattle not known to be affected with or
exposed to tuberculosis:

Section 77.7 Movement from
accredited-free States and modified
accredited areas.

Cattle not known to be affected with
or exposed to tuberculosis, originating in
an accredited-free State or a modified
accredited area, may be moved
interstate without restriction.

Section 77.8 Movement from
nonmodified accredited areas.

Cattle not known to be affected with
or exposed to tuberculosis, originating in
a nonmodified accredited area, shall
only be moved interstate if:

(a) Such cattle are accompanied by a
certificate stating that such cattle have
been classified negative to an official
tuberculin test, which was conducted
within 30 days prior to the date of
movement. All cattle not individually

identified by a registration name and
number shall be individually identified
by a Veterinary Services approved
metal eartag or tattoo; or

(b) Such cattle are from an accredited
herd and they are accompanied by a
certificate showing the cattle to be from
such a herd; or

(c) Such cattle are moved interstate
directly to slaughter to an establishment
operating under the provisions of the
Federal Meat Inspection Act (21 U.S.C.
601 el seq.) or to a State inspected
slaughtering establishment which has
inspection by a State inspector at the
time of slaughter.

Prior to the effective date of this
document, Illinois, among other States,
was designated under § 77.5 of the
regulations as modified accredited area.
The Deputy Administrator has
determined that Illinois meets the
criteria for designation as an accredited-
free State. Therefore, this document
amends the regulations by adding
Illinois to the list of accredited-free
States in § 77 .4.

As noted above, the regulations do
not impose restrictions on the interstate
movement of cattle not known to be
affected with or exposed to tuberculosis
from accredited-free States or modified
accredited areas. However, the
designation for any given jurisdiction
can affect the marketability of cattle
from that jurisdiction, since some
prospective cattle buyers often prefer to
buy cattle from accredited-free States.

Executive Order 12291 and Regulatory
Flexibility Act

This rule is issued in conformance
with Executive Order 12291 and has
been determined to be not a "major
rule.” Based on information compiled by
the Department, it has been determined
that this rule will not have a significant
effect on the economy; will not cause a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and will
not have any significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

For this action, the Office of
Management and Budget has waived its
review process required by Executive
Order 12291.

Cattle moved interstate are moved for
slaughter, for use as breeding stock, or
for feeding. Changing the status of the
State of lllinois will not cause a
significant effect on marketing patterns
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and will not have a significant economic
impact on those persons affected by this
document.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant impact cn a substantial
number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domeslic Assistance
under No. 10.025 and is subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. (See 7 CFR Part 3015, Subpart
V).

Emergency Action

Dr. John K. Atwell, Deputy
Administrator of the Animal and Plant
Health Inspection Service for Veterinary
Services, has determined that an
emergency situation exists which
warrants publication of this interim rule
without prior opportunity for public
comment. It is necessary to change the
regulations immediately so that they
accurately reflect the current
tuberculosis status of Illinois and
thereby provide prospective cattle
buyers with accurate and up-to-date
information which may affect the
marketability of cattle.

Further, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause
that prior notice and other public
procedures with respect to this interim
rule are impracticable and contrary to
the public interest, and good cause is
found for making this interim rule
effective less than 30 days after
publication of this document in the
Federal Register. Comments have been
solicited for 60 days after publication of
this document. A document discussing
comments received and any
amendments required will be published
in the Federal Register.

List of Subjects in 9 CFR Part 77

Animal diseases, Cattle,
Transportation, Tuberculosis.

PART 77—TUBERCULOSIS IN CATTLE

Accordingly, 9 CFR Part 77 is
amended as follows:

1. The authority citation for Part 77
continues to read as set forth below:

Autherity: 21 U.S.C. 111, 114, 114a, 115-117,

120, 121, 134b, 134f; 7 CFR 2.17, 2,51, and
371.2(d).

2.In § 77.4, paragraph (b) is revised to
read as follows:

§77.4 Accredited-iree States.

(b) The following States are hereby
designated accredited-free States:
Alaska, Arizona, Colorado, Connecticut,
Delaware, Georgia, Illinois, Indiana,
lowa, Kansas, Maine, Maryland,
Massachusetts, Michigan, Minnesota,
Missouri, Montana, Nebraska, Nevada,
New Hampshire, New Jersey, New York,
North Dakota, Oklahoma, Pennsylvania,
Rhode Island, South Carolina, South
Dakota, Utah, Vermont, Wisconsin,
Wyoming, and the Virgin Islands of the
United States.

Done in Washington, DC, this 18th day of
November, 1986.

B.G. Johnson,

Deputy Administrator, Veterinary Services,
Animal and Plant Health Inspection Service.
[FR Doc. 86-26311 Filed 11-20-86; 8:45 am|
BILLING CODE 3410-34-M

Packers and Stockyards
Administration

9 CFA Part 202

Rules of Practice Governing
Proceedings Under the Packers and
Stockyards Act; Rules Applicable to
Reparation Proceedings

AGENCY: Packers and Stockyards
Administration, U.S.D.A.

ACTION: Final rule

SUMMARY: Amends § 201.111 of the
existing “Rules of Practice Governing
Proceedings Under the Packers and
Stockyards Act—Reparation
Proceedings". This amendment limits
the right to oral hearing to cases
involving ten thousand dollars ($10,000)
or more in alleged damages. In cases
involving less than that amount, an oral
hearing may be held at the discretion of
the presiding officer.

EFFECTIVE DATE: December 22, 1986.
Reparation proceedings pending on such
date in which oral hearings have not
been scheduled shall be handled
pursuant to the rules as amended herein.
Other such proceedings shall be handled
pursuant to the rules as previously in
effect.

FOR FURTHER INFORMATION CONTACT:
Harold W. Davis, Director, Livestock
Marketing Division, U.S. Department of
Agriculture, Washington, DC 20250 (202)
447-6951.

SUPPLEMENTARY INFORMATION: Section
309 of the Packers and Stockyards Act,
1921, as amended, provides, among
other things, for reparation cases,
private actions for damages for certain
violations, in which the Secretary
adjudicates claims for monetary

damages. The Department's decision in
any such cases is subject to judicial
review, that is, it can be contested
further in court by any party.

An analysis was made of reparation
cases handled by the Department since
January 1980. The amounts involved
ranged from $250.00 to over $500,000.00.
Forty-four percent (44%) involved less
than $10,000. Many of these cost more to
litigate than the amount involved. The
cost, to all parties, including the Agency,
of an coral hearing is estimated to
generally range from $5,000 to $10,000.
Providing discretionary authority to
grant oral hearings in cases involving
less than $10,000 will significantly
decrease the cost of such proceedings to
the Department and also to the private
parties in the cases.

Justice will continue to be served in
cases where less than $10,000 is
involved. Such cases will be handled hy
written hearings, which are already
authorized in the current rules.

Public participation in this
amendment is not believed to be
necessary because the amendment is
expected to have little, if any, impact
other than to provide the same action
more efficiently.

Notice of proposed rulemaking is not
required by law for this amendment on
the basis that it constitutes “rules of
agency * * * procedure, or practice"
under 5 U.S.C. 553(b)(A).

The amendment is not within the
Department's criteria for designating
rules as “significant,” published at 43 FR
21986 ef seq. in compliance with
Executive Order 12044 on “Improving
Government Regulations.”

About proceedings pending on the
effective date of this amendment, we
believe the fact that any such
proceeding is handled pursuant to the
rules as amended will not affect its
outcome.

Executive Order

Regulatory impact analysis is not
required for this amendment because it
has been determined not to be a “major”
rule as defined by section 1(B) of E.O.
12291. It will not have an annual effect
on the economy of $100 million or more,
will not result in major increases in
costs or prices for consumers, individual
industries, Government agencies, or
geographic regions; and will not have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of U.S. based enterprises to
compete with foreign based enterprises
in domestic or export markets.
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Regulatory Flexibility Act

This amendment has been determined
not to have a significant economic
impact on a substantial number of small
entities.

Paperwork Reduction Act of 1980 (44
U.5.C. 250)

No information collection
requirements are affected by this
amendment,

List of Subjects in 9 CFR Part 202

Administrative practice and
procedure, Reparation proceedings.
Done at Washington, DC, this 18th day of
November, 1986.
B.H. (Bill) Jones,

Administrator, Packers and Stockyards
Administration.

PART 202—[AMENDED]

Accordingly, Title 9 CFR Part 202 is
amended as set forth below:

1. The authority citation for Part 202
continues to read as follows:

Authority: Sec. 407, 42 Stat. 169, as
amended, 72 Stat. 1750, 77 Stat. 79, and 90
Stat. 1252-3 (7 U.S.C. 228); 7 CFR 2.17, 2.56.

2. Section 202.111 is revised to read as
follows:

§202.111 Rule 11: Hearing, oral or written.
(a) When held. A hearing, oral or
written, shall be held unless: (1) Each
respondent admits or is deemed to
admit sufficient allegations of the
complaint to support the full amount
claimed by the complainant as
reparation; (2) each respondent admits
liability to the complainant in the full
amount claimed by the complainant as
reparation; (3) before a hearing has been
completed the parties agree in writing
that the proceeding may be decided on
the basis of the record as it stands at the
time such agreement is filed; or (4)
before a hearing has been completed the
parties settle their dispute or the
complainant withdraws the complaint.
(b) Whether oral or written. The
hearing provided for in paragraph (a) of
this section shall be oral if: (1) $10,000 or
more is in controversy and any
respondent files a written request for an
oral hearing with such respondent’s
answer; or (2) $10,000 or more is in
controversy and any complainant files a
written request for an oral hearing on or
before the 10th day after service on such
complainant of notice that no
respondent has filed a timely request for
an oral hearing; or (3) less than $10,000
is in controversy and the presiding
officer determines, upon written request
by any party thereto, that an oral
hearing is necessary to establish the

facts and circumstances giving rise to
the controversy. The hearing shall be
written if not oral.

(c) Withdrawal of request. If $10,000
or more is in controversy and a party
has timely filed a request for oral
hearing, such party may withdraw such
request at any time prior to completion
of an oral hearing. If such a withdrawal
leaves no pending request for oral
hearing in the proceeding, and if the
presiding officer has not decided that
the hearing should be oral, each other
party shall be served with notice of this
and shall be given 10 days to request an
oral hearing. If any party files a request
for oral hearing in such time, the hearing
shall be oral in accordance with
paragraph (b) of this section,

(d) Presiding Officer’s
recommendation. The presiding officer
may recommend voluntary withdrawal
of a request for oral hearing, timely
filed. Declining to make such
withdrawal shall not affect the rights or
interests of any party.

(e) Representation. Any party may
appear in an oral hearing, or file
evidence in a written hearing, in person
or by counsel or other representative,
For unethical or contumacious conduct
in or in connection with a proceeding,
the presiding officer may preclude a
person from further acting as attorney or
representative for any party to the
proceeding; any such order of the
presiding officer shall be served on the
parties; an appeal to the Judicial Officer
may be taken from any such order
immediately.

[FR Doc. 86-26254 Filed 11-20-86; 8:45 am]
BILLING CODE 3410-02-M

NATIONAL CREDIT UNION
ADMINISTRATION

12CFR Ch. Vil

Joint Policy Statement on Basic
Financial Services; Interpretive Ruling
and Policy Statement Number 86-2

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Interpretive Ruling and Policy
Statement Number 86-2.

SUMMARY: The NCUA Board has
adopted as its statement of general
policy for federally insured credit unions
the Federal Financial Institutions
Examination Council (FFIEC) policy
entitled “Joint Policy Statement on Basic
Financial Services.”

EFFECTIVE DATE: November 4, 1986.
ADDRRESS: National Credit Union
Administration Board, 1776 G Street,
NW., Washington, DC 20456.

FOR FURTHER INFORMATION CONTACT:
Nicholas Veghts, Office of Examination
and Insurance, at the above address, or
telephone: (202) 357-10865.

SUPPLEMENTARY INFORMATION: At their
October 2, 1986, meeting, the FFIEC
approved a recommendation to the five
regulatory financial agencies to adopt
the Joint Policy Statement on Basic
Financial Services. This Statement
encourages efforts of trade associations
and individual depository institutions
toward the offering of basic financial
services that would be accessible to low
and moderate-income customers. It does
not identify any particular accounts or
services that institutions should offer.
Instead, it identifies in broad terms the
basic concepts that should be
considered:

* A safe place to keep money

* A way to get cash; and

* A way to make third-party
payments.

The Statement also states that any
programs offered should be consistent
with safe and sound business practices.

Dated this 4th day of November 19886.
By the National Credit Union
Administration Board.
Rosemary Brady,
Secretary of the Board.

Interpretive Ruling and Policy Statement
Number 86-2; Joint Policy Statement on
Basic Financial Services

NCUA wishes to encourage such
efforts by trade associations and
individual credit unions that promote
the offering of basic financial services,
consistent with safe and sound business
practices. While the specific types of
services will, of course, vary because of
differences in local needs and in the
characteristics of individual credit
unions, we encourage efforts to meet
certain minimum needs of all
consumers, in particular:

¢ The need for a safe and accessible
place to keep money;

* The need for a way to obtain cash
(including, for example, the cashing of
government checks);

* The need for a way to make third
party payments.

We believe that industry trade
associations have a key role to play in
this effort, and are in a position to
encourage a constructive response
without the rigidities of legislation or
regulation. We realize that some
associations have such programs
already underway.

These programs could usefully:

1. Encourage members to offer and
appropriately publicize low-cost basic
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financial services such as those listed
above.

2. Survey the current availability of
such services among member credit
unions.

3. Make available to members not
providing such services material
reflecting the successful experiences of
other organizations.

|FR Doc. 86-26253 Filed 11-20-86; 8:45 am]
BILLING CODE 7535-01-M

FARM CREDIT ADMINISTRATICN
12 CFR Parts 620 and 621

Disclosure to Shareholders;
Accounting and Reporting
Requirements

AGENCY: Farm Credit Administration.
ACTION: Final rule.

SUMMARY: The Farm Credit
Administration Board (FCA Board)
adopted final amendments to existing
regulations Part 620—Disclosure to
Shareholders, and Part 621—Accounting
and Reporting Requirements. The
amendments to Part 620 delete certain
disclosure requirements; limit specified
disclosures to particular relevant
situations; and make various related and
technical changes. The amendments to
Part 621 correct certain accounting
provisions that may result in the
misclassification of some loans in the
financial statements of Farm Credit
System (System) institutions.

EFFECTIVE DATE: These regulations shall
become effective November 21, 1986;
however, an officer or director who
resigns from office before July 1, 1987,
and does not stand for reelection in 1987
shall not be required to make
disclosures otherwise required under

§ 620.3(j)(3) of the regulations.

FOR FURTHER INFORMATION CONTACT:
Gary L. Norton, Senior Attorney, Office
of General Counsel, Farm Credit
Administration, McLean, VA 22102~
5080, (703) 883—4020.

SUPPLEMENTARY INFORMATION:
Part 620—Discussion

On March 13, 1985, the Farm Credit
Administration (FCA) adopted final
regulations requiring the preparation
and distribution of financial and
operating reports to shareholders. See 51
FR 8644 (March 13, 1986). The final
regulations established standards for
the form, content, and distribution of
annual reports by System banks and
asgsociations to shareholders. These
regulations were further supplemented
to require quarterly financial reporting

as well. See 51 FR 21336 (June 12, 1986).
Prior to the adoption of these
regulations, no uniform standards
existed and there was considerable
variation in the reports of System
institutions. The FCA regulations are
modeled after regulations of Federal
bank regulatory agencies and the
Securities and Exchange Commission
(SEC) applicable to banks and bank
holding companies that are public
companies under the Securities
Exchange Act of 1934 (1934 Act), but are
tailored to take into account structural
and operational differences between
System institutions and other federally
chartered financial institutions and the
value of disclosure to the participation
of shareholders in their cooperative
lending institutions.

Since the regulations were adopted,
the FCA received a number of comments
related to paragraph (j)(3) of § 620.3
regarding disclosures of indebtedness to
the institution by senior officers and
directors, their immediate families, and
affiliated organizations.

This paragraph of the regulation
requires that the reporting institution
state in its annual report to
shareholders, if true, that there have
been loans outstanding during the last
fiscal year to date to senior officers and
directors that were made in the ordinary
course of business on the same terms
available to other persons for
comparable transactions and that do not
involve more than a normal risk of
collectibility. Disclosure of loans to
senior officers and directors, and their
immediate families, and affiliated
organizations need be made only if the
loans do not meet these criteria. If a
loan to any of the specified persons
meets any of the disclosure criteria
under the regulation, the person's name
and the particulars of the loan as
specified in the regulation must be
described.

The comments received fall primarily
into several categories. Some of the
commentators objected to any
disclosures of loans to officers,
directors, their immediate families, and
affiliates to shareholders, believing such
disclosure constitutes an invasion of
their privacy. Some of these
commentators appear to believe that
disclosure is routinely required even if
the loans are performing loans, made in
the ordinary course of business and on
the same terms available to other
borrowers. The majority of the other
commentators do not object to some
disclosure of senior officers’ and
directors’ loans, but disagree with
requiring the disclosure cf loans made to
immediate family members and
affiliated organizations that meet the

disclosure criteria. These commentators
believe that such disclosure constitutes
an inappropriate invasion of privacy of
persons who have nothing to do with
management of the institution; interferes
with the control of immediate family
members and affiliated organizations
over disclosures of their private
business affairs; is inconsistent with the
alleged understanding by such persons
at the time the loans were executed that
the loan terms would be kept
confidential; and will result in a flood of
litigation. A number of commentators
recommended that if a disclosure of
loans to family members is to be made,
disclosure only be required where a
business relationship between such
family members exists.

Another category of commentators
suggested that no disclosures of the type
described be required with respect to an
officer or director who resigns or
otherwise leaves office during the fiscal
year or declines to stand for reelection.
These commentators believe no useful
purpose is served in requiring such
disclosure if the persons involved have
no further connection with the
management or board of the institution.

Many of the comment letters reflect a
lack of familiarity with the disclosure
requirements for public companies,
asserting incorrectly that FCA
regulations are more extensive than
those of other Federal regulators of
publicly held financial institutions.
While there are minor differences
between the regulators, the basic
regulatory framework and disclosure
format is substantially similar to that of
the other Federal regulators.

While the FCA has not taken a
position on whether the voting stock of
System institutions constitutes a
security under the 1934 Act, the FCA's
regulation is premised upon the belief
that the System as an interdependent
unit, whose stock is widely held and
whose debt securities are widely
distributed to and traded by the public,
should be subject to disclosure
requirements similar to those required of
other public companies. The stock of
System institutions does represent an
economic interest in, and obligation to
the respective institutions which carries
attendant risks. In addition, such
disclosure is needed to provide
shareholders with sufficient information
to hold directors and officers
accountable for the performance of their
fiduciary duties, to alert them to
conflicts of interests or potential
conflicts of interest, and to act as a
prophylactic to keep such conflicts from
arising. Further, the Board believes that
since stockholders of System institutions
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are also borrowers from those
institutions, FCA disclosure
requirements can be viewed as
protecting borrowers rights to full
information concerning the operations of
the institutions and the relationship and
dealing of director and officers, and

their associates, to the institution.

The FCA Board considered and
rejected assertions that the
requirements of the regulation amount to
an interference with, or an invasion of
personal rights of privacy. The System is
part of the larger financial community
and, as such, must be prepared to
operate by standards similar to those
that apply to other financial institutions
such as bank holding companies,
commercial banks, savings and loan
associations, savings banks, and finance
companies whose equities and debt
obligations are widely held by the
public. For years, the officers and
directors of those other publicly owned
institutions have been subject to the
same type of disclosure required under
the subject regulations. The public
policy decision was made long ago that
one who chooses to serve as an officer
or director of a public financial
institution must accept the fact that his
or her direct and indirect interests in or
relationships with the institution should
be subject of disclosure to persons to
whom a fiduciary duty is owed. It
should be noted that in spite of these
and other factors, public financial
institutions have not been unable to
attract qualified persons to serve as
officers and directors, and there is no
reason to believe that the System will
not be able to continue to do so once
those participating in its management
and boards adjust to comparable
regulation.

The FCA Board also considered the
purposes and value of the regulation in
the context of the agency’s changed
regulatory approach which is designed
to reflect the mandate of the Farm
Credit Amendments Act of 1985 that the
agency operate as an arm's-length
regulator. The FCA believes that
approaches such as disclosure to
shareholders can provide an appropriate
market-type substitute for more direct
FCA regulation in some areas.

Some commentators noted the
existence of State privacy laws which
they allege may be violated by the
disclosure regulations. The FCA Board
notes that such State laws do not in any
way interfere with the application of the
disclosure regulations of any of the
various Federal financial regulators.
Where a Federal agency lawfully adopts
such regulations, State laws on the
subject are preempted to the extent they

interfere with the application of the
regulations. The fact that this issue has
long ago been resolved is evidenced by
the historic compliance with similar
Federal disclosure regulations by banks,
thrift institutions, and public companies
located in the States where the
concerned communicators reside.

The FCA Board has determined that,
notwithstanding the soundness of the
basis for and approach of the
regulations some changes can be made
in the regulations, to respond to the
concerns of the commentators without
compromising the effectiveness of the
regulation.

First, since the purpose of the
disclosure is to provide sufficient
information to shareholders to evaluate
the performance of directors and senior
officers of their fiduciary duties, the
FCA Board has determined that it is not
necessary to name a family member
whose loan is required to be disclosed.
Rather, it is sufficient to disclose: (1)
The name of the officer or director
involved; (2) the fact that a loan has
been made by the institution to a
member of his or her immediate family
or affiliated organization that meets the
disclosure criteria; and (3) the
information about the loan specified in
the regulation. The FCA Board has
further determined that in order to
accomplish the purposes of the
regulation, the definition of immediate
family should include, consistent with
the practice of the other Federal
financial institution regulators, spouse,
mothers- and fathers-in-law, brothers-
and sisters-in-law, and sons- and
daughters-in-law. This change would
further protect the privacy of immediate
family members by expanding the class
of persons to whom the disclosure could
be attributable, thereby making the
individual less likely to be identifiable.

In addition, the FCA Board has
determined that certain of the specific
disclosures required are relevant only in
certain situations. For example, the
interest rate and repayment terms are
pertinent only if the loan was made on
preferential terms. The amount past due
and the reason the loan involves more
than a normal risk of collectibility is
pertinent only if the loan is disclosed
because it involves more than a normal
risk of collectibility.

Accordingly, the FCA Board amends
12 CFR 620.3(j)(3) so that where the
regulation requires disclosure of loans
made by the institution to a family
member or affiliated organization of an
officer or director, the name of the
family member or organization need not
be stated. Instead, the revised regulation
requires only the disclosure of (1) the

name of the senior officer or director, (2)
the fact that the loan to an immediate
family member meets one of the
regulatory criteria for disclosure, and (3)
the specific information concerning the
loan required by the regulation.
Similarly, the FCA Board amends

§ 620.3(j)(2)—Transactions other than
loans, to delete the requirement to
disclose the name of the immediate
family member or an affiliated
organization. In addition, the FCA Board
amends § 620.3(j)(3)(i) to clarify that the
provision applies to members of the
immediate family and affiliated
organizations of senior officers and
directors.

Section 620.3(j)(3) is further amended
to require that the loan interest rate and
repayment terms be disclosed only if the
loan is made on preferential terms, and
to require that the amount past due and
the reason the loan involved more than
a normal risk of collectibility be
disclosed only if the loan involves more
than a normal risk of collectibility. It
should be noted that this aspect of the
modified disclosure applies also to loans
of a senior officer or director which are
required to be disclosed.

Finally, the FCA Board amends in 12
CFR 620.1(c) the definition of immediate
family to include spouse, parents,
children, siblings, mothers- and fathers-
in-law, brothers- and sisters-in-law, and
sons- and daughters-in-law.

With respect to the commentators’
suggestion that the disclosure provisions
should not apply to senior officers or
directors who resign or otherwise leave
office during the fiscal year, the FCA
Board has determined that the
effectiveness of the regulation would be
compromised if officers and directors
could avoid disclosure by leaving office
prior to the end of the fiscal year. The
preventive effect of the regulation would
be undermined if this were permitted.
Shareholders would be deprived of
meaningful information about potential
conflicts of interest which may have
involved persons servicing the
institution during the course of the year
which would give them a basis for
holding past and current members of
management and board accountable.
Also, shareholders would be deprived of
relevant information that they would
find useful were such persons to run for
election at a later date, While disclosure
is required of a nominee for director,
such disclosure relates only to the prior
fiscal year. For these reasons, the FCA
Board declines to make the change
requested by the commentators.

The FCA Board has determined that,
as a transitional matter, it is appropriate
to allow an officer or director who
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resigns or otherwise leaves office prior
to July 1, 1987, and does not stand for
election in 1987 to avoid the
requirements of § 620.3(j)(3). The FCA
Board is persuaded by the argument that
such persons originally undertook their
duties without knowledge that in doing
so they might be required to make
disclosures concerning their financial
affairs and those of their immediate
families and affiliated organizations.
Therefore, the FCA will not consider as
a violation of the regulation the
omission of disclosure otherwise
required by the regulation with respect
to senior officers or directors who resign
or otherwise leave office prior to the end
of fiscal 1986 and who do not intend to
run for reelection in 1987.

Part 621—Discussion

Existing regulation § 621.2(a)(15)(iv)
defines “nonacerual loan” te include (1)
all loans 90 days past due unless
adequately secured and in process of
collection and (2) all loans past due for
180 days without regard to the adequacy
of the security or collection efforts. This
definition is consistent with the
definition of nonaccrual loans used by
other Federal bank regulators except
that other regulators do net use the 180-
day criterion. The 180-day criterion was
designed to encourage prompt servicing
of past due loans by limiting the phrase
“in process of collection” to servicing
actions which have corrected
deficiencies within 180 days.

The FCA Board believes loans should
be classified as nonaccrual if they are
not fully collectible with respect to
principal and interest. The FCA Board
has determined that a criterion that is
based solely on time past due may result
in the classification of some loans as
nonaccrual even if they are fully
collectible. The FCA Board believes
there are other methods of encouraging
prompt collection that do not have this
effect.

Accordingly, the FCA Board adopts
an amendment to the regulation that
eliminates the 180-day criterion and
defines “in process of collection” more
broadly to encourage prompt collection
and establish clearly definable minimum
standards for System institutions to
follow in determining whether past due
loans are in process of collection. The
existing regulation provides that a loan
is in process of collection when
collection of the debt is proceeding in
due course through legal action or, in
appropriate circumstances, through
collection efforts not involving formal
legal action that are reasonably
expected to result in repayment of the
debt in full or in its restoration to
current status. Under the revised rule, a

loan will be considered in process of
collection only if a written plan of
collection meeting the requirements of
the regulation has been adopted by the
institution and is documented in the
loan file, the borrower and the
institution have acted substantially in
accordance therewith, and collection
efforts are proceeding in due course. The
regulation requires that the plan specify
(1) the reasons the selected collection
method was chosen over other methods;
(2) the approvals necessary to
implement the plan in aceordance with
the institution's policies and procedures;
and (3) the actions necessary to collect
the debt and the dates by which such
actions must be accomplished. Where
actions by the borrower are necessary,
the plan must include the berrower's
written agreement to complete the
actions by the specified dates. The
requirement to specify the reasons the
selected collection method was chosen
is intended to encourage consideration
of various alternatives for correcting
delinquencies, including restructurings.

Under both the current and the
revised regulation, a loan past due 90
days or more but not well secured must
be transferred to nonaccrual status
regardless of whether it is “in process of
collection."

The FCA Board finds, pursuant to 5
U.S.C. 553(b), that a notice and comment
period is impracticable, unnecessary,
and contrary to the public interest and
adopts the amendments in final. A
notice and comment period is
unnecessary for Part 620 because the
Board adepts the amendments in
response to concerns raised by
comments received after the regulation
was adopted in final and with respect to
Part 621 because the issue has been the
subject of extensive informal comment
and discussion with the commentators
overwhelmingly in favor of deleting the
180-day requirement, and the
amendments relax a reporting
requirement. A notice and comment
period is impracticable and contrary to
the public interest for Part 620 because it
would create uncertainty about the
regulation's requirements at a time when
institutions should be gearing up for the
preparation of the 1986 annual report to
shareholders and the resulting delay
could interfere with the distribution of
annual reports to shareholders in a
timely manner. A notice and comment
period is impracticable and contrary to
the public interest for Part 621 because
the delay that would result could cause
nonaccrual leans to be overstated in
yearend 19886 financial statements.
These changes are in no way
detrimental to the broader public

interest in that they do not compromise
in any way the effectiveness of the
regulations in serving their intended
purposes.

The FCA Board has further
determined that in light of the
adjournment of Congress and the urgent
need for this regulation to become
effective, it is necessary to invoke the
emergency provision contained in
§ 5.17(b})(2) of the Farm Credit Act of
1971, as amended. By invoking this
exception, the effective date of the
regulation will not be delayed until the
expiration of the 30 days during which
either or both Houses of Congress are in
session.

For the same reasons that a notice
and comment period is impracticable,
unnecessary and contrary to the public
interest, the FCA Board has determined,
pursuant to 5 U.S.C. 553(d), that the 30-
day period specified therein should be
waived so that the amendments will be
effective immediately upon publication
in the Federal Register. :

List of Subjects in 12 CFR Parts 620 and
621

Disclosure to shareholders, Annual
reports, Quarterly reports, Association
annual meeting information statement,
Accounting and reporting requirements,
Reporting and recordkeeping
requirement, Report of condition and
performance.

For the reasons set forth in the
preambile, Chapter VI, Title 12, of the
Code of Federal Regulations is amended
as follows:

PART 620—DISCLOSURE TO
SHAREHOLDERS

1. The authority citation for Part 620 is
revised to read as follows:

Authority: Secs. 5.17(9) and (10}, Pub. L. 98-
205, 99 Stat. 1678, 12 U.S.C. 2252.

Subpart A—Annual Reports to
Shareholders

2. Section 620.1 is amended by
revising paragraph (c) to read as
follows:

§620.1 Definitions.

- - - - *

(c) “Immediate family” means spouse,
parents, siblings, children, mothers- and
fathers-in-law, brothers- and sisters-in-
law, and sons- and daughters-in-law.

* - * * *

3. Section 620.3 is amended by
revising paragraphs (j)(2). ()(3)6). (3) (ii)
introductory text, (3){i)(A). (B). (B). (E)
(F), and (G), and by removing
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paragraphs (j)(3)(ii) (H) and (I). to read
as follows:

§620.3 Contents of the annual report to
shareholders.

- » - * *

[i) I XK

(2) Transactions other than loans. For
each person who served as a senior
officer or director on January 1 of the
year following the fiscal year of which
the report is filed, or at any time during
the fiscal year just ended, describe
briefly any transaction or series of
transactions other than loans that
occurred at any time since the last
annual meeting between the institution
and such person, any member of the
immediate family of such person, or any
organization with which such person is
affiliated. State the name of the officer
or director who entered into the
transaction or whose immediate family
member or affiliated organization
entered into the transaction, the nature
of the person's interest in the
transaction, and the terms of the
transaction. No information need be
given where the purchase price, fees, or
charges involved were determined by
competitive bidding or where the
amount involved in the transaction
(including the total of all periodic
payments) does not exceed $5,000, or the
interest of the person arises solely as a
result of his or her status as a
stockholder of the institution and the
benefit received is not a special or extra
benefit not available to all stockholders.

(3) T 4 )

(i) To the extent applicable, state that
the institution has had loans outstanding
during the last full fiscal year to date to
its senior officers and directors, their
immediate family members, and any
organizations with which such senior
officers or directors are affiliated.

- . * - *

(ii) If the conditions stated in
paragraph (j)(3)(i) of this section do not
apply to the loan(s) of any person who
has served as a senior officer or director
since the start of the previous fiscal
year, or any member of such person's
immediate family, or any organization
with which such person is or has been
affiliated since the start of the previous
fiscal year, state:

(A) The name of the officer or director
to whom the loan was made or to whose
relative or affiliated organization the
loan was made,

(B) The largest aggregate amount of
each indebtedness outstanding at any
time during the last fiscal year.

(C) * 4 =

(D) The amount outstanding as of the
lastest practicable date.

(E) The reasons the loan does not
comply with the criteria contained in
paragraphs (j)(3(i)(A) through (C) of this
section.

(F) If the loan does not comply with
paragraph (j)(3)(i)(B) of this section, the
rate of interest payable on the loan and
the repayment terms.

(G) If the loan does not comply with
paragraph (j)(3)(i)(C) of this section, the
amount past due, if any, and the reason
the loan is deemed to involve more than
a normal risk of collectibility.

- - - * L

PART 621—ACCOUNTING AND
REPORTING REQUIREMENTS

4. The authority citation for Part 621 is
amended to read as follows:

Authority: Sec. 5.17 (9) and (10), Pub. L. 99—
205, 99 Stat. 1678, 12 U.S.C. 2252(a)(9), (10).

Subpart A—Accounting Requirements

5. Section 621.2 is amended by
removing paragraph (a)(15)(iv) and by
revising paragraphs (a)(11), (15)(iii), and
(18)(ii) to read as follows:

§621.2 Definitions.

(a) y 8 AW

(11) A debt shall be considered in
process of collection only if all of the
following conditions are met:

(i) A written plan of collection,
reasonably expected to result in
repayment of the debt or in its
restoration to current status, has been
prepared by the lending institution
setting forth clearly:

(A) The reasons the selected method
of collection was chosen over alternate
methods,

(B) All approvals necessary to
implement the entire plan in accordance
with the lending institution's policies
and procedures, and

(C) The specific actions that must be
taken by the lending institution and the
borrower in order to achieve collection
in full, or restoration to current status,
together with the dates by which each of
those actions is expected to be
completed.

(ii) If full collection of the debt or its
restoration to current status is
dependent upon completion of any
action by the borrower, the plan shall
include the borrower’s written
agreement to complete all such actions
by the dates set forth in the plan of
collection.

(iii) It is severely past due and not

adequately secured, not in process of
collection, and not fully collectible with
respect to all principal and interest.

(iv) Collection efforts are proceeding
in due course.

- - - * -

(15) * k.

(iii) The plan is documented in the
loan filie and the institution and the
borrowers(s) have acted substantially in
accordance therewith.
- * * - *

(18) LR

(ii) Are past due 90 days or more but
adequately secured and in process of
collection; or
- * * - .
Kenneth J. Auberger,
Secretary, Farm Credit Administration Board.
[FR Doc. 86-26252 Filed 11-20-86; 8:45 am|]
BILLING CODE 6705-01-M

e

FEDERAL TRADE COMMISSION
16 CFR Part 425

Regulatory Flexibility Act Review of
the Trade Regulation Rule for Use of
Negative Option Plan by Sellers in
Commerce

AGENCY: Federal Trade Commission.

ACTION: Announcement of results of
review of Rule under Regulatory
Flexibility Act.

SUMMARY: In accordance with the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) and a published Plan for
Periodic Review of Commission Rules
{46 FR 35118 (1981)), the Federal Trade
Commission has conducted a review of
the Rule on the Use of Negative Option
Plans by Sellers in Commerce (18 CFR
Part 425). The Commission concludes
that based on its review: there is a
continued need for the Rule; there is no
reason to believe that the Rule has had a
significant economic impact on a
substantial number of small entities; and
the Rule should not be changed.

FOR FURTHER INFORMATION CONTACT:
Lewis Franke, Attorney, Federal Trade
Commission, 6th and Pennsylvania Ave.
NW., Washington, DC 20580. Tel (202)
376-2891.

SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act requires the
Federal Trade Commission to conduct a
periodic review of rules issued by the
Commission which have or will have a
significant economic impact upon a
substantial number of small entities and,
if it has such impact, whether the
particular rule should be amended to
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minimize any significant economic
impact on small entities (5 U.S.C. 610).

The Negative Option Rule was
promulgated by the Commission on
February 15, 1973 and became effective
on June 7, 1974 (38 FR 4896 (1973)).

The Rule requires sellers who use
negative option plans te comply with
certain requirements with respect to
their promotional materials, the sending
and return of merchandise, and the
cancellation of memberships. A negative
option plan refers to a plan under which
a seller periodically sends to subscribers
of the plan an announcement which
identifies the merchandise the seller
intends to send to subscribers and
subscribers are later billed for the
merchandise unless the subscriber, by a
specified date, instructs the seller not to
send the merchandise.

For the purposes of this review, on
March 31, 1986 the Commission
published a notice in the Federal
Register soliciting comments on the
Rule's impact on small entities (51 FR
11883-11884 (1986)). Questions were
posed on: (1) Whether the Rule has had
a significant economic impact on a
substantial number of small entities; (2]
the continued need for the Rule; (3) what
burdens, if any, compliance with the
Rule (including certain time limitations
placed on sellers) places on small
entities; (4) what changes if any should
be made to the Rule to minimize the
economic impact on small entities; (5) to
what extent the Rule overlaps,
duplicates or conflicts with other laws;
and (6) whether any changed conditions
have occurred that affect the Rule.

Five organizations submitted
comments. Based on the comments
received, the Commission has no basis
to conclude that the rule has had a
significant econemic impact on a
substantial number of small entities.

The comments further indicate that
there is a continuing need for the Rule,
that the Rule is accomplishing the
objectives contemplated by the
Commission, that the Rule serves the
interests of both consumers and
industry, and that compliance with the
Rule, including the time limitations,
imposes no undue burdens on industry.

List of Subjects in 16 CFR Part 425
Federal Trade Commission, Trade
practices, Advertising.
By direction of the Commission.
Emily H. Rock,
Secretary.
[FR Doc. 86-28259 Filed 11-20-86; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21CFR Part 133
[Docket No. 856P-0182}

Grated Cheeses; Amendment of the
Standard of Identity; Confirmation of
Effective Date

AGENCY: Food and Drug Administration.
ACTION: Final rule; confirmation of
effective date.

SUMMARY: The Foed and Drug
Administration (FDA) is confirming the
effective date for compliance with the
final rule amending the standard of
identity for grated cheeses. The final
rule amending this standard was
published in the Federal Register of
August 25, 1986 (51 FR 30210).

DATES: Effective November 21, 1986, for
all affected products initially introduced
or initially delivered for introduction
into interstate commeree on or after this
date. Voluntary compliance may have
begun October 24, 1986.

FOR FURTHER INFORMATION CONTACT:
Karen L. Carson, Center for Food Safety
and Applied Nutrition (HFF-215), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-485-0110.

SUPPLEMENTARY INFORMATION: In the
Federal Register of August 25, 1986 (51
FR 30210), FDA issued a final rule
amending the standard of identity for
grated cheeses (21 CFR 133.146) to
provide for the use of safe and suitable
anticaking agents, including powdered
cellulose. This action was based on a
petition from the National Cheese
Institute, the Kroger Co. (Pace Dairy
Foods), Sargento Cheese Co., Inc.,
Schreiber Foods, Inc., and Paniplus Co,
(a wholly-owned subsidiary of
Continental Baking Co., Inc.).

Any person who would be adversely
affected by the regulation could have, at
any time on or before September 24,
1988, filed written objections to the final
regulation and requested a hearing on
the specific provisions to which there
were objections. No objections or
requests for a hearing were received.

List of Subjects in 21 CFR Part 133
Cheese, Food standards.

PART 133—CHEESES AND RELATED

CHEESE PRODUCTS

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 401,

701(e), 52 Stat. 1046 as amended, 70 Stat.

919 as amended (21 U.S.C. 341, 371(e)))
and under authority delegated to the

Commissioner of Food and Drugs (21
CFR 5.10) and redelegated to the Center
for Food Safety and Applied Nutrition
(21 CFR 5.62}, notice is given that Part
133, as amended in the Federal Register
of August 25, 1986 (51 FR 30210), will
become effective November 21, 1986.
Voluntary compliance may have begun
October 24, 1986.

Dated: November 7, 1986.

Sanford A. Miller,

Director, Center for Food Safety end Applied
Nutrition.

[FR Doc. 86-26237 Filed 11-20-86; 8:45 am}
BILLING CODE 4160-01-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary

24 CFR Parts 200, 215, 235, 236, 247,
812, 880, 881, 882, 883, 884, 886 and
912

[Docket No. R-86-974; FR-1588]

Restriction on Use of Assisted
Housing

AGENCY: Office of the Secretary, HUD.

AcTION: Notice of deferred effective
date.

SUMMARY: In accordance with the HUD
appropriation for fiscal year 1987, this
document defers, until at least October
1, 1987, the previously announced
effective date for a final rule published
on April 1, 1986, entitled “Restriction on
Use of Assisted Housing™ (commonly
referred to as the “alien rule"}, and of
technical amendments to the rule. HUD
will publish further notice concerning
the effective date of the alien rule.

FOR FURTHER INFORMATION CONTACT:
With reference to today'’s publication:
Grady ]. Norris, Assistant General
Counsel for Regulations, Office of
General Counsel, Department of
Housing and Urban Development,
Washington, DC 20410; telephone (202)
755-7055.

For Parts 200, 215, 236, 247, 812, 880,
881, 883, 884 and 886: James Tahash,
Program Planning Division, Office of
Multifamily Housing Management,
Department of Housing and Urban
Development, Washington, DC 20410;
telephone (202) 426-3944.

For Part 235: John Coonts, Single
Family Development Division, Office of
Single Family Housing, Department of
Housing and Urban Development,
Washington, DC 20410; telephone (202)
755-6720.
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For Part 912: Edward Whipple, Rental
and Occupancy Branch, Office of Public
Housing, Department of Housing and
Urban Development, Washington, DC
20410; telephone (202) 426-0744.

For Part 882: Madeline Hastings, room
6124, Existing Housing Division, (202)
755-6887, or Gerald Beneit, Room 6128,
Voucher Housing Division, (202) 755~
6477.

(These are not toll-free numbers.]

SUPPLEMENTARY INFORMATION:

History

Section 214 of the Housing and
Community Development Act of 1980 (as
amended by section 329(a) of the
Housing and Community Development
Amendments of 1981) (42 U.S.C. 1436a)
prohibits the Secretary from making
financial assistance available under the
United States Housing Aect of 1937
(Public Housing and section 8), sections
235 and 236 of the National Housing Act,
or section 101 of the Housing and Urban
Development Act of 1965 (rent
supplement), for the benefit of any alien
who is not a lawful resident of the
United States.

On April 1, 1986, the Department
published a final alien rule (51 FR 11198)
to implement section 214. Corrections
and technical amendments to the April
1, 1986 alien rule were published on
April 25, 1986 (51 FR 15611), July 16, 1986
(51 FR 25687), July 28, 1986 (51 FR 26876),
and September 29, 1986 (51 FR 34570).

The originally announced effective
date of the April 1, 1986 alien rule was
July 30, 1986. Two extensions of the
effective date were previously
announced:

(1) On July 28, 1986, the effective date
of the alien rule was delayed to
September 30, 1986 (51 FR 26876) in
response to a request by several
Members of Congress in view of the
possible enactment of pending
legislation, containing amendments to
section 214, during the 1986
Congressional session.

(2) On September 29, 1986, the
effective date of the alien rule was
further delayed to December 31, 1986 (51
FR 34570), in response to a second
Congressional request. At the time of the
extension, several legislative proposals
for amendment of section 214 were
being considered by the Congress. The
September 29, 1986 notice of extension
explained that the purpose of the
extension action was to allow additional
time for HUD to take any appropriate
action in response to legislation which
might be enacted in the ninety-ninth
Congress (and to address concerns

raised in pending litigation on the alien
rule).
New Laws

Two new laws affecting the
implementation of section 214 were in
fact enacted at the end of the
Congressional session.

The first law is HUD's appropriation
for fiscal year 1987, section 101(g], Pub.
L. 99-500 (signed by the President on
Qctober 18, 1986), making
appropriations as provided for in H.R.
5313, under H. Rept. No. 99-977 (filed in
the House of Representatives October 7,
1986}, which restricts use of
appropriated funds for implementation
orlenforcement of the April 1, 1986 alien
rule.

The second law is the 1986
immigration reform, which directly
amends section 214. The amendments
require that: (1) An individual must
declare in writing whether he or she is a
citizen or legal alien, (2) an alien must
present documentation of legal
immigration status, and (3] HUD must
establish procedures for verification of
alien status from automated and other
systems of the Immigration and
Naturalization Service (INS)
(Immigration Reform and Control Act of
1986, sections 121(a)(4), 121(b)(6),
121(c){4), Pub. L. 89-603, signed by the
President on November 6, 1986).

Statutory Moratorium on HUD
Implementation or Enforcement of Alien
Rule: HUD Appropriation for Fiscal Year
1987

The HUD appropriation for FY 87
provides (section 101{g) of Pub. L. 99—
500) that:

None of the funds appropriated by this or
any other Act shall be used to implement or
enforce the regulations published om April 1,
::l?. at 51 FR 11188-11231 [the HUD alien

L

This appropriation language
originated in the appropriation bill
reported by the House Committee on
Appropriations (H.R. 5313). The
Appropriations Committee Report (H.
Rep. 99-731, July 31, 1986, p. 20) states:

Legislation revising the underlying
requirements for verification of eligibility is
under consideration by the Congress. The
|appropriation] bill includes language
prohibiting the implementation of HUD
regulations that would restrict the eligibility
of aliens for Federal housing assistance
during fiscal year 1987, This language would
prevent the hardship that would needlessly
result from imposing the regulations without
giving the Congress sufficient time to assess
the full implications of HUD's proposed
actions. (H.R. Rep. No. 731, 99th Cong., 2d
Sess. (1986), 20}

Immigration Reform Act

The Immigration Reform Act (section
121 of Pub. L. 99-603) amends section
214 to require HUD to verify the legal
status of an alien for whom HUD
provides the benefit of HUD housing
assistance. An individual must declare
whether he or she is a citizen or a legal
alien. If an alien, the individual must
submit documents to show eligible
status. The documents must be sent to
INS for verification. If an individual is
not eligible, assistance must be denied
or terminated after affording the
opportunity for a fair hearing. The Act
also authorizes HUD to pay 100 percent
of costs incurred by a public housing
agency (PHA) in implementing the alien
status verification system. The Act
allows HUD to waive use of the INS
systems for verification of legal status if
a particular verification program would
not be cost-effective, or would be
redundant.

Deferral of Effective Date

In accordance with the HUD
appropriation for fiscal year 1987, this
document defers, until at least October
1, 1987, and subject to any intervening
legislative changes, the previously
announced effective date of the alien
rule published on April 1, 1986 and the
subsequently published amendments to
the rule.

In addition, the alien rule will not be
made effective until promulgation, after
notice and opportunity for public
comment, of regulation revisions to
implement the amendments of section
214 contained in the Immigration Reform
Act. HUD is currently examining what
regulatory action may be necessary to
implement these amendments.

It is the position of the Department
that the statutory prohibition on housing
assistance for illegal aliens, which is
contained in section 214 as amended by
the 1986 immigration reform legislation,
is not self-implementing. Owners and
PHAs may not take any action to deny
or terminate assistance pursuant to
section 214 before the effective date of a
HUD regulation implementing this
statute.

HUD will subsequently publish further
notice concerning the effective date of
the alien rule.

Dated: November 13, 1886.

]- Michael Dorsey,

Acting Secretory.

[FR Doc. 86-26177 Filed 11-20-86; 8:45 am]
BILLING CODE 4210-32-M
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Office of the Assistant Secretary for
Housing—Federal Housing
Commissioner

24 CFR Part 812
[Docket No. R-86-1205; FR-1829]

Shared Housing in the Section 8
Existing Housing Program; Correction

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Final rule; correction.

sumMARY: This document corrects a
final rule that was published on June 11,
1986 (51 FR 21300) and previously
corrected on July 3, 1986 (51 FR 24324)
and on August 18, 1986 (51 FR 29463).
Amendatory language contained in this
final rule with respect to § 812.2 relied
upon the anticipated prior effectiveness
of a change to be made in the format by
another final rule entitled “Restriction
on Use of Assisted Housing," which was
originally published on April 1, 1986 (51
FR 11198). That rule has not been made
effective, and the terms of the
Department's appropriation for Fiscal
Year 1987 (section 101(g), Pub. L. 99500
(approved October 18, 1986)) prohibit
implementation of the April 1, 1986 rule
until at least October 1, 1987. Therefore,
this correction revises the format of

§ 812.2 so that the amendatory
instruction of the June 11 rule makes
sense. In addition, this correction
eliminates an obsolete reference to a
defined term for “nonimmigrant student
alien”"—a change that would have been
accomplished by the earlier
effectiveness of the April 1, 1986 rule,

EFFECTIVE DATE: The rule published June
11, 1986, which this document corrects,
has not yet become effective. HUD will
publish a notice of the effective date in a
future issue of the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Grady ]. Norris, Assistant General
Counsel for Regulations, Office of
General Counsel, Room 10278,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Washington, DC 20410-0500. (This is not
a toll-free number.)

PART 812—{CORRECTED]

Accordingly, the Department corrects
FR Document 86-13126 published on
June 11, 1986, as set forth below. With
respect to § 812.2, this correction
supersedes the correction published on
August 18, 1986 at 51 FR 26463.

§812.2 [Corrected]
In the rule published on June 11, on

page 21307, column 3, the amendatory
instruction for item 2 is corrected to
read:

""2. Section 812.2 is amended as
follows:

a. By removing paragraph (d)(2) and
paragraph (g);

b. By removing the alphabetical
designations in front of the defined
terms and by alphabetizing the list of
definitions;

c¢. By removing the designation *(1)"
from the term “Family" and
redesignating subparagraphs (i), (ii), and
(iii) as paragraphs (a), (b), and (c).

d. By revising the definitions of
disabled person, displaced person,
elderly family, family, handicapped
person and single person; and by adding
definitions of elderly person and live-in
aide, to read as follows:".

Dated: November 17, 19886,
Grady J. Norris,
Assistant General Counsel for Regulations.

[FR Doc. 86-26176 Filed 11-20-86; 8:45 am]
BILLING CODE 4210-27-M

24 CFR Part 885
[Docket No. N-86-1652; FR-2302]

Loans for Housing for the Elderly or
Handicapped; Fiscal Year 1987 Interest
Rate

AGENCY: Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, HUD.

ACTION: Notice of section 202 loan
interest rate-fiscal year 1987.

SUMMARY: This Notice establishes 9.25
percent per annum as the interest rate
for loans that are made during Fiscal
Year 1987 for housing for the elderly or
handicapped under section 202 of the
Housing Act of 1959.

FOR FURTHER INFORMATION CONTACT:
Robert W. Wilden, Director, Assisted
Elderly and Handicapped Housing
Division, 451 Seventh Street SW., Room
6116, Washington, DC 20410-8000,
telephone (202) 426-8730. (This is not a
toll-free number.)

SUPPLEMENTARY INFORMATION: Under 24
CFR 885.410(g)(2), the Secretary of
Housing and Urban Development is
required to publish an annual notice
establishing the interest rate for loans
for housing for the elderly or
handicapped under section 202 of the
Housing Act of 1859. This interest rate
may not exceed either:

(1) A rate determined by the Secretary
of the Treasury to be the average

interest rate on all interest-bearing
obligations of the United States then
forming a part of the public debt
computed at the end of the fiscal year
immediately prior to the date on which
the loan is made, plus an allowance to
cover administrative costs and probable
losses under the program. (This
allowance has been determined by the
Secretary of Housing and Urban
Development to be one-fourth of one
percent (.25%) per annum for both the
construction and permanent loan
periods); or

(2) Any statutory ceiling on interest
rates or allowances for administrative
costs and probable losses for such loans
as may be applicable. (24 CFR
885.410(g)(1).)

On September 30, 1986, the President
signed Joint Resolution 353 (Pub. L. 99~
430). This law provides that section 202
loans made in Fiscal Year 1987 shall
bear an interest rate that does not
exceed 9.25 percent per annum
(including the allowance for
administrative costs and probable
losses).

The interest rate on the described
interest-bearing obligations of the
United States at the end of Fiscal Year
1986 (as determined by the Secretary of
the Treasury) was 9.25 percent per
annum. This rate plus the .25 percent per
annum allowance for administrative
costs and probable losses yields an
interest rate of 9.50 percent per annum, a
rate in excess of 9.25 percent per annum.
Accordingly, this Notice announces that
the Secretary of HUD has established
the interest rate for section 202 loans
made during Fiscal Year 1987 at the
statutory ceiling of 9.25 percent per
annum,

Under 24 CFR 50.20(1) an
environmental finding is not necessary
because the statutorily required
establishment of interest rates is among
matters that are categorically excluded
from the environmental requirements of
24 CFR Part 50.

Authority: Sec. 202, Housing Act of 1859,
U.S.C. 1701gq; Sec. 7(d), Department of
Housing and Urban Development Act, 42
U.S.C. 3535(d).

Dated: November 13, 1986.

Thomas T. Demery,

Assistant Secretary for Housing—Federal
Housing Commissioner.

[FR Doc. 86-26242 Filed 11-20-86; 8:45 am)
BILLING CODE 4210-27-M
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DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1978

Rules Implementing Section 405 of the
Surface Transportation Assistance Act
of 1982; Interim Final Rule; Request for
Comments

AGENCY: Occupational Safety and
Health Administration (OSHA), Labar.

ACTION: Interim rule; adoption of rules of
procedure; request for comments.

SUMMARY: Section 405 of the Surface
Transportation Assistance Act of 1982
(hereinafter the “STAA"}, Pub. L. 97-424,
96 Stat. 2097, 2157-58, enacted [anuary 8,
1983 (49 U.S.C. 2301 et seq.), provides
protection to employees in the trucking
industry from discrimination on account
of activity related to commercial mator
vehicle safety. Interpretive rules for
section 405 will be proposed in Subpart
A of Part 1978, which will be published
at a later date. This subpart sets forth
rules of practice and procedure for
implementing section 405. Although this
rule is procedural in nature and, thus,
not subject to the notice and comment
procedures of the Administrative
Procedure Act, OSHA invites those
concerned with this interim final rule to
submit comments. A final rule will be
published after the Agency receives and
reviews the public’s comments.

DATES: These rules are effective
December 22, 1986. Comments, in
duplicate, must be received en or before
December 22, 1986,

ADDRESS: Send comments, in duplicate,
to: Eugene A. Lopez, Office of the
Solicitor, Room S-4004, 200 Constitution
Avenue NW., Washington, DC 20210.

FOR FURTHER INFORMATION CONTACT:
James Foster, Office of Information, U.S.
Department of Laber, 208 Constitution
Avenue NW., Room N-3637,
Washinglﬂn. DC 20210, (202-523-8151).

SUPPLEMENTARY INFORMATION:

I. General Information

Pursuant to section 406 a covered
employee whe believes he or she has
been diseriminated against because of
activity related to commercial motor
vehicle safety or health may file a
complaint with the Seeretary of Labor
(Secretary) within 180 days after the
alleged discrimination. The Secretary
will then investigate the complaint and
within sixty days after it was filed
issued findings as to whether there is

reason ta believe that section 405 has
been violated.

If the Secretary finds that the
complaint has merit he will also issue a
preliminary order requiring, where
appropriate, abatement of the violation,
reinstatement with back pay and related
compensation, the payment of
compensatory damages, and the
payment of the employee's expenses in
bringing the complaint. Either the
employee or the person named in the
complaint may object to the findings, the
preliminary order, or both, but the filing
of an objection does not operate as a
stay of a reinstatement order. If no
objection is filed within thirty days, the
findings and the preliminary order are
final. However, if a timely objection is
filed the objecting party is entitled to a
hearing on the objection. Within 120
days of the conclusion of the hearing a
final order will be issned. A party
aggrieved by the final order may seek
judicial review in & court of appeals
within sixty days after the erder. The
Secretary may seek enforcement of
preliminary and final orders in the
federal district courts. The validity of a
final order may net be challenged in
enforcement proceedings.

Pursuant to Secretary's Order No. 9—
83, 48 FR 35736 (August 5, 1983) the
Assistant Secretary for Occupational
Safety and Health (OSHA) has been
delegated the authority of the Secretary
to administer section 405, with certain
exceptions, because he has the
responsibility of administering section
11(c) of the Occupational Safety and
Health Act of 1970 (OSH Act), 29 U.S.C.
660(c). Section 11(c] is similar to section
405 in that bath sections protect
employees against discrimination on
account of activity related to
occupational safety or health.
Administrative law judges of the
Department of Labor conduct hearings
under section 405 and the Secretary may
review their decisions. The Office of the
Selieitor of Labor provides legal advice
to the Assistant Secretary, and
represents the Assistant Secretary in
administrative litigation and represents
the Secretary in the Federal courts.

These rules, together with those rules
set forth at 29 CFR Part 18, set forth
procedures for the submission of
complaints under section 405,
investigations, issuance of findings and
preliminary orders, objections thereto,
litigation before administrative law
judges, post-hearing administrative
review, withdrawals and settlements,
judicial review, and judicial

enforcement. The pracedures are
designed to achieve the just and speedy
resolntion of section 405 cases.

IL Regulatory Impact Analysis

In accordance with Executive Order
12201 (46 FR 13193, February 17, 1981),
OSHA has carefully assessed the
potential impact of these rules of
procedure for section 405 cases. OSHA
has concluded that this regulation is not
a “major” rule under Executive Order
12291 which would necessitate further
economic impact evaluation and the
preparation of a regulatery analysis.

Finally, OSHA finds that the
provisions of the Regulatory Flexibility
Act of 1980 (Pub. L. 98-353, 84 Stat. 1164,
5 U.S.C. 601 et. seq.) do not apply
because these rules, procedural in
nature, are not subject to the notice and
comment procedures of the
Administrative Procedure Act.

I11. Paperwork Reduction Act

OSHA has determined that the
provisions of the Paperwork Reduction
Act of 1980, (44 U.S.C. Chapter 35), do
not apply te these rules because they
govern the conduct of administrative
actions and investigations invelving an
agency against specific individuals or
entities. 5 CFR 1320.3(c).

IV. Authority

This document was prepared under the
direction of John A. Pendergrass,
Assistant Secretary of Labor for
Occupational Safety and Health, 200
Constitution Avenue NW., Washington,
DC 20210. These rules are issued
pursuant to section 405 of the Surface
Transportation Assistance Act of 1982
(Pub. L. 97-424), 49 U.S.C. 2301 e? seq.)
and Secretary of Labor's Order No. 9-83,
48 FR 35736, and No. 18-75, December
10, 1975, and with respect to the
procedures dealing with the relationship
between section 405 and section 11(¢)
procedures, pursuant to section 11(c)(2)
of the Occupational Safety and Health
Act of 1970 [29 U.S.C. 660(c)(2)} and
section 8(g](2) of the OSH Act [29 U.S.C.
657(g)(2).]

Accordingly, pursuant to seetion 405
of the Surface Transportation
Assistance Act of 1982, Pub. L. 97-424,
49 U.S.C. 2305, sections 11(c)(2) and
8(g)(2) of the Occupational Safety and
Health Act of 1970, 29 U.S.C. 660(c)(2)
and 657(g)(2). 5 U.S.C. 553, and
Secretary's Order No. 9-83, 48 FR 35736,
Part 1978 is added to Title 29 of the
Code of Federal Regulations as set forth
belaw. No netice or opportunity for
comments need be provided because
these rules are rules of practice and
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procedure and, therefore, are exempt
from rulemaking procedures under
section 553(b)(A) of the Administrative
Procedure Act, 5 U.S.C. 553(b)(A).
However, public comments are invited
for a period of 30 days following
publication of this interim rule.
Comments raising significant issues will
be addressed at the time of issuance of a
final rule.

List of Subjects in 29 CFR Part 1978

Employer-employee relations;
Administrative practice and procedure,
Labor: Occupational safety and health.

Signed at Washington, DC this 19th day of
November, 1986.
John A. Pendergrass,
Assistant Secretary,

PART 1978—RULES FOR
IMPLEMENTING SECTION 405 OF THE
SURFACE TRANSPORTATION
ASSISTANCE ACT OF 1982 (STAA)

Subpart A—Interpretive Rules—
[Reserved]

Subpart B—Rules of Procedure
Complaints, Investigations, Findings and
Preliminary Orders

Sec.

1978.100
1978.101
1978.102

Purpose and scope.

Definitions.

Filing of discrimination complaint.

1978103 Investigation.

1978.104 Issuance of findings and
preliminary orders.

1978.105 Objections to the findings and the
preliminary orders.

Litigation

1978.106 Scope of rules; applicability of
other rules; notice of hearing.

1978.107 Parties.

1978.108 Captions; titles of cases.

1978.109 Decisions and orders.

1978.110 Judicial review.

1978.111 Withdrawal of section 405

complaints, objections, and findings;
settlement.

Miscellaneous Provisions

1978.112  Arbitration or other proceedings.

1978.113 Judicial enforcement.

1978.114 Statutory time periods.

1978.115 Special circumstances; waiver of
rules,

Authority: Sec. 405 of the Surface
Transporation Assistance Act of 1982 (Pub. L.
97424, 49 U.S.C. 2301 et seq.) and Secretary
of Labor's Order No. 9-83, 48 FR 35736, and
No. 18-75, December 10, 1975, and with
respect to the procedures dealing with the
relationship between sec. 405 and section
11(c) procedures, pursuant to sec. 11{c)(2) of
the Occupational Safety and Health Act of
1970 (29 U.S.C. 660(c)(2)) and sec. 8(g)(2) of
the OSH Act (29 U.S.C. 857(g)(2)).

Subpart A—interpretive Rules—
[Reserved]

Subpart B—Rules of Procedure
Complaints, Investigations, Findings and
Preliminary Orders

§ 1978.100 Purpose and scope.

(a) This subpart implements the
procedural aspects of section 405 of the
Surface Transportation Assistance Act
of 1982, 49 U.S.C. 2305, which provides
for employee protection from
discrimination because the employee
has engaged in protected activity
pertaining to commercial motor vehicle
safety and health matters.

(b) Procedures are established by this
subpart pursuant to the statutory
provision set forth above for the
expeditious handling of complaints of
discrimination made by employees, or
persons acting on their behalf. These
rules, together with those rules set forth
at 29 CFR Part 18, set forth the
procedures for submission of complaints
under section 405, investigations,
issuance of findings and preliminary
orders, objections thereto, litigation
before administrative law judges, post-
hearing administrative review,
withdrawals and settlements, judicial
review and enforcement, and deferral to
other forums.

§ 1978.101 Definitions.

(a) "Act" means the Surface
Transportation Assistance Act of 1982
(STAA) (49 U.S.C. 2301 et seq.).

(b) “Secretary” means Secretary of
Labor or persons to whom authority
under the Act has been delegated.

(c) “Assistant Secretary” means the
Assistant Secretary of Labor for
Occupational Safety and Health or the
person or persons to whom he or she
delegates authority under the Act.

(d) “Employee” means (i) a driver of a
commercial motor vehicle (including an
independent contractor while in the
course of personally operating a
commercial motor vehicle); (ii) a
mechanic; (iii) a freight handler; or (iv)
any individual other than an employer;
who is employed by a commercial motor
carrier and who in the course of his
employment directly affects commercial
motor vehicle safety, but such term does
not include an employee of the United
States, any State, or a political
subdivision of a State who is acting
within the course of such employment.

(e) "OSHA™ means the Occupational
Safety and Health Administration.

(f) "Complainant” means the
employee who filed a section 405
complaint or on whose behalf a
complaint was filed.

(g) *"Named person” means the person
alleged to have violated section 405.

(h) “Person" means one or more
individuals, partnerships, associations,
corporations, business trusts, legal
representatives or any group of persons.

§1978.102 Filing of discrimination
complaint.

(a) Who may file. An employee may
file, or have filed by any person on the
employee's behalf, a complaint alleging
a violation of section 405.

(b) Nature of filing. No particular form
of complaint is required.

(c) Place of filing. The complaint
should be filed with the OSHA Area
Director responsible for enforcement
activities in the geographical area where
the employee resides or was employed,
but filing with any OSHA officer or
employee is sufficient. Addresses and
telephone numbers for these officials are
set forth in local telephone directories.

(d) Time for filing. (1) Section 405(c)(1)
provides that an employee who believes
that he has been discriminated against
in violation of section 405 (a) or (b)

*. . . may, within one hundred and
eighty days after such alleged violation
occurs,” file or have filed by any person
on the employee’s behalf a complaint
with the Secretary.

(2) A major purpose of the 180-day
period in this provision is to allow the
Secretary to decline to entertain
complaints which have become stale.
Accordingly, complaints not filed within
180 days of an alleged violation will
ordinarily be considered to be untimely.

(3) However, there are circumstances
which will justify tolling of the 180-day
period on the basis of recognized
equitable principles or because of
extenuating circumstances, e.g., where
the employer has concealed or misled
the employee regarding the grounds for
discharge or other adverse action; or
where the discrimination is in the nature
of a continuing violation. The pendency
of grievance-arbitration proceedings or
filing with another agency are examples
of circumstances which do not justify a
tolling of the 180-day period.
International Union of Electrical
Workers v. Robbins & Meyers, 429 U.S.
229 (1976). The Assistant Secretary will
not ordinarily investigate complaints
which are determined to be untimely.

(e) Relationship to section 11(c)
complaints. A complaint filed by an
employee within thirty days of the
alleged violation or otherwise timely
filed pursuant to section 11(c) of the
OSH Act, which alleges discrimination
relating to safety or health, shall be
deemed to be a complaint filed under
both section 405 and section 11(c).
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Normal procedures for investigations
under both sections will be followed,
except as otherwise provided.

(f) Upon receipt of a valid complaint,
OSHA shall notify the named person of
the filing of the complaint, and of his or
her rights under 29 CFR 1978.102(b).

§ 1978.103 Investigation.

(a) OSHA shall investigate and gather
data concerning the case as it deems
appropriate.

(b) Within twenty days of his or her
receipt of the complaint the named
person may submit to OSHA a written
statement and any affidavits or
documents explaining or defending his
or her position. Within the same twenty
days the named person may request a
meeting with OSHA to present his or her
position. The meeting will be held
before the issuance of any findings or
preliminary order. At the meeting the
named person may be accompanied by
counsel and by any persons with
information relating to the complaint,
who may make statements concerning
the case.

§ 1978.104 Issuance of findings and
preliminary orders.

(a) After considering all the relevant
information collected during the
investigation, the Assistant Secretary
will issue, within sixty days of the filing
of the complaint, written findings as to
whether there is reasonable cause to
believe that the named person or others
have discriminated against the
complainant in violation of section 405
(a) or (b). If the Assistant Secretary
concludes that there is reasonable cause
to believe that a violation has occurred,
he shall accompany his findings with a
preliminary order providing the relief
prescribed in section 405(c)(2)(B). Such
order will include, where appropriate, a
requirement that the named person
abate the violation; reinstatement of the
complainant to his or her former
position, together with the compensation
(including back pay), terms, conditions
and privileges of the complainant's
employment; and payment of
compensatory damages. At the
complainant’s request the order may
also assess against the named party the
complainant’s costs and expenses
(including attorney's fees) reasonably
incurred in filing the complaint.

(b) The findings and the preliminary
order shall be sent by certified mail,
return receipt requested, to all parties of
record. The letter accompanying the
findings and order shall inform the
parties of the right to object to the
findings and/or the order and shall give
the address of the Chief Administrative
Law Judge. At the same time, the

Assistant Secretary shall file with the
Chief Administrative Law Judge, U.S.
Department of Labor, the original
complaint and a copy of the findings
and/or order.

(c) Upon the issuance of findings that
there is reasonable cause to believe that
a violation has occurred, any pending
section 11(c) complaint will be
suspended until the section 405
proceeding is completed. When the
section 405 proceeding is completed the
Assistant Secretary will determine what
action, if any, is appropriate on the
section 11(c) complaint. If the Assistant
Secretary's findings indicate that a
violation has occurred, the Assistant
Secretary shall make a separate
determination as to whether section
11(c) has been violated.

§ 1978.105 Objections to the findings and
the preliminary order.

(a) Basic procedures. Within thirty
days of receipt of the findings or
preliminary order the named person or
the complainant, or both, may file
objections to the findings or preliminary
order providing relief or both and
request a hearing on the record. The
objection and request shall be in writing
and shall state whether the objection is
to the findings or the preliminary order
or both. Such objection shall also be
considered a request for a hearing. The
date of the postmark shall be considered
to be the date of filing. Objections shall
be filed with the Chief Administrative
Law Judge, U.S. Department of Labor,
Washington, DC and copies of the
objections shall be mailed at the same
time to the other parties of record,
including the Assistant Secretary's
designee who issued the findings and
order.

(b) Effective date of findings and
preliminary order and failure to object.
(1) The findings and the preliminary
order shall be effective thirty days after
the named person's receipt thereof, or
on the compliance date set forth in the
preliminary order, whichever is later,
unless an objection to the findings or
preliminary order has been timely filed.
However, the portion of any preliminary
order requiring reinstatement shall be
effective immediately upon the named
person's receipt of the findings and
preliminary order, regardless of any
objections thereto.

(2) If no timely objection is filed with
respect to either the findings or the
preliminary order, such findings or
preliminary order, as the case may be,
shall become final and not subject to
judicial review.

42093
Litigation
§ 1978.106 Scope of rules; applicability of
other rules; notice of hearing.

(a) Except as otherwise noted,
hearings shall be conducted in
accordance with the Rules of Practice
and Procedure for Administrative
Hearings Before the Office of
Administrative Law Judges promulgated
at 29 CFR Part 18, 48 FR 32538 (July 15,
1983), amended at 49 FR 2739 which are
hereby incorporated by reference.
Hearings shall be conducted as hearings
de novo.

{b) Upon receipt of an objection, the
Chief Administrative Law Judge shall
immediately assign the case to a judge
who shall, within seven days following
the receipt of the objection, notify the
parties, by certified mail, of the day,
time, and place of hearing. The hearing
shall commence within 30 days of the
filing of the objection, except upon a
showing of good cause or unless
otherwise agreed to by the parties.

(c) If both complainant and the named
person object to the findings and/or
order, the objections shall be
consolidated and a single hearing shall
be conducted. If the objections are not
received simultaneously, the hearing
shall commence within 30 days of the
receipt of the later objection.

{d) At the time the hearing order
issues, the judge may order the
prosecuting party to file a prehearing
statement of position, which shall
briefly set forth the issues involved in
the proceeding and the remedy
requested. Such prehearing statement
shall be filed within three days of the
receipt of the hearing order and shall be
served on all parties by certified mail.
Thereafter, within three days of receipt
of the prosecuting party's prehearing
statement, the other parties to the
proceeding shall file prehearing
statements of position.

§ 1978.107 Parties.

(a) In any case in which only the
named person objects to the findings or
the preliminary order the Assistant
Secretary ordinarily shall be the
prosecuting party. In such a case the
complainant shall also be a party and
may engage in discovery, present
evidence or otherwise act as a party.
The named person shall be the party-
respondent. If, at any time after the
named person files objections, the
Assistant Secretary and complainant
agree, the complainant may present the
case to the judge. Under such
circumstances the case will be handled
as if it had arisen under paragraph (b) of
this section.
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(b) In any case in which only the
complainant objects to findings that the
complaint lacks merit, to the preliminary
order, or to both, the complainant shall
be the prosecuting party. The Assistant
Secretary may as of right intervene as a
party at any time in proceedings under
this paragraph. The named person shall
be the party-respondent.

(c) In any case in which both the
complainant and the named person
object to the preliminary order the
Assistant Secretary shall be the
prosecuting party. The complainant and
the named person shall be party-
respondents. In any such case, if the
named person also objected to the
findings the Assistant Secretary,
complainant, and named party shall
each have the party status, rights, and
responsibilities set forth in paragraph (a)
of this section with respect to the
findings.

§ 1978.108 Captions; titles of cases.

(a) Cases described in § 1978.106(a)
shall be titled: Assistant Secretary of
Labor for Occupational Safety and
Health, Prosecuting Party and (Name of
Complainant), Complainant v. (Name of
named person), Respondent.

(b) Cases described in § 1978.106(b)
shall be titled: (Name of complainant),
Complainant v. (Name of named
person), Respondent.

(c) Cases described in § 1978.106(c)
shall be titled: Assistant Secretary of
Labor for Occupational Safety and
Health, Prosecuting Party v. (Name of
person), Respondent.

(Name of Complainant), Complainant
v. (Name of named person), Respondent.

(d) The titles listed in paragraphs (a),
(b), and (c) of this section shall appear
at the left upper portion of the intitial
page of any pleading or document (other
than exhibits) filed.

§ 1978.109 Decisions and orders.

(a) Administrative Law Judge
decisions. The administrative law judge
shall issue a decision within 30 days
after the close of the record. The close of
the record shall occur no later than 30
days after the filing of the objection,
except upon a showing of good cause or
unless otherwise agreed to by the
parties. For the purposes of the statute
the issuance of the judge's decision shall
be deemed the conclusion of the
hearing. The decision shall contain
appropriate findings, conclusions, and
an order pertaining to the remedy which,
among other things, may provide for
reinstatement of a discharged employee
and also may include an award of the
complainant's costs and expenses
(including attorney’s fees) reasonably

incurred in bringing and litigating the

case, if the complainant’s position has
prevailed. The decision shall be
forwarded immediately, together with
the record, to the Secretary for review
by the Secretary or his or her designee.
The decision shall be served upon all
parties to the proceeding.

(b) The administrative law judge’s
decision and order concerning whether
the reinstatement of a discharged
employee is appropriate shall be
effective immediately upon receipt of
the decision by the named person. All
other portions of the judge's order are
stayed pending discretionary review by
the Secretary.

(c) Final order. (1) Within 120 days
after issuance of the administrative law
judge's decision and order, the Secretary
shall issue a final decision and order
based on the record and the decision
and order of the administrative law
judge.

(2) The parties may file with the
Secretary briefs in support of or in
opposition to the administrative law
judge’s decision and order within thirty
days of the issuance of that decision
unless the Secretary, upon notice to the
parties, establishes a different briefing
schedule.

(3) The findings of the administrative
law judge with respect to questions of
fact, if supported by substantial
evidence on the record considered as a
whole, shall be considered conclusive.

(4) Where the Secretary determines
that the named party has not violated
the law, the final order shall deny the
complaint.

(5) The final decision and order of the
Secretary shall be served upon all
parties to the proceeding.

§ 1978.110 Judicial review.

(a) Within 60 days after the issuance
of a final order under § 1978.108, any
person adversely affected or aggrieved
by such order may file a petition for
review of the order in the United States
Court of Appeals for the circuit in which
the violation allegedly occurred or the
circuit in which the person resided on
the date of the violation (49 U.S.C.
2305(d)(1)).

(b) A final order of the Secretary shall
not be subject to judicial review in any
criminal or other civil proceedings (49
U.S.C. 2305(d)(2)).

(c) The record of a case, including the
record of proceedings before the
administrative law judge, shall be
transmitted by the Secretary to the
appropriate court pursuant to the rules
of such court.

§ 1978.111 Withdrawal of section 405
complaints, objections, and findings;
settiement.

(a) At any time prior to the filing of
objections to the findings or preliminary
order, an employee may withdraw his or
her section 405 complaint by filing a
written withdrawal with the Assistant
Secretary. The Assistant Secretary shall
thereafter determine whether the
withdrawal shall be approved. The
Assistant Secretary shall notify the
named person of the approval of any
withdrawal,

(b) The Assistant Secretary may
withdraw his findings or a preliminary
order at any time before the expiration
of the 30-day objection period, provided
that no objection has yet been filed, and
substitute new findings or preliminary
order. The date of the receipt of the
substituted findings or order shall begin
a new 30-day objection period.

(c) At any time before the findings or
order become final, a party may
withdraw his objections to the findings
or order by filing a written withdrawal
with the administrative law judge or, if
the case is on review, with the
Secretary. The judge or the Secretary, as
the case may be, shall affirm any
portion of the findings or preliminary
order with respect to which the
objection was withdrawn.

(d) At any time after the filing of a
section 405 complaint by an employee
and before the findings and/or order
become final, the case may be settled if
the Assistant Secretary, the
complainant, and the named person
agree to a settlement, If such settlement
is reached after objections have been
filed pursuant to § 1978.104, notice of
settlement shall be filed with the
administrative law judge or the
Secretary, as the case may be. However,
if the named person makes an offer to
settle the case which the Assistant
Secretary, when acting as the
prosecuting party, deems to be a fair
and equitable settlement of all matters
at issue and the complainant refuses to
accept the offer, the Assistant Secretary
may decline to assume the role of
prosecuting party as set forth in
§ 1978.106(a). In such circumstances, the
Asgsistant Secretary shall immediately
notify the complainant that his review of
the settlement offer may cause the
Assistant Secretary to decline the role of
prosecuting party. After the Assistant
Secretary has reviewed the offer and
when he or she has decided to decline
the role of prosecuting party, the
Assistant Secretary shall immediately
notify all parties of his decision in
writing and, if the case is before the
administrative law judge, or the
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Secretary on review, a copy of the
notice shall be sent to the appropriate
official. Upon receipt of the Assistant
Secretary’s notice, the parties shall
assume the roles set forth in

§ 1978.106(h).

Miscellaneous Provisions

§ 1978.112 Arbitration or other
proceedings.

(a) General. (1) An employee who
files a complaint under section 405 of
the Act may alsc pursue remedies under
grievance arbitration proceedings in
collective bargaining agreements. In
addition, the complainant may
concurrently resort to other agencies for
relief, such as the National Labor
Relations Board. The Secretary's
jurisdiction to entertain section 405
complaints, to investigate, and to
determine whether discrimination has
occurred, is independent of the
jurisdiction of other agencies or bodies.
The Secretary may proceed with the
investigation and the issuance of
findings and orders regardless of the
pendency of other proceedings.
MacDonald v. City of West Branch,
Michigan, uU.s. 104 S. Ct.
1799 (1984). See Alexander v. Gardner-
Denver Co., 415 U.S. 36 (1974).

(2) However, the Secretary also
recognizes the national policy favoring
voluntary resolution of disputes under
procedures in collective bargaining
agreements. See, e.g., Barrentine v.
Arkansas-Best Freight System, 450 U.S.
728, (1981); Boys Markets, Inc. v. Retail
Clerks, 398 U.S, 235 (1970); Republic
Steel Corp. v. Maddox, 379 U.S. 650
(1965); Carey v. Westinghouse Corp., 375
U.S. 261 (1964). By the same token, due
deference should be paid to the
jurisdiction of other forums established
to resolve disputes which may also be
related to section 405 complaints.

(3) Where complainant is in fact
pursuing remedies other than those
provided by section 405, the Secretary
may, in his or her discretion, postpone a
determination of the section 405
complaint and defer to the results of
such proceedings. See Bur/ington Truck
Lines, Inc. v. U.S., 371 U.S. 156 (1962).

(b) Postponement of determination.
When a complaint is under investigation
pursuant to § 1978.102, postponement of
determination would be justified where
the rights asserted in other proceedings
are substantially the same as rights
under section 405 and those proceedings
are not likely to violate rights
guaranteed by section 405. The factual
issues in such proceedings must be
substantially the same as those raised
by a section 405 complaint, and the

forum hearing the matter must have the
power to determine the ultimate issue of
discrimination. See Rios v. Reynolds
Metals, Co., 467 F.2d 54 (5th Cir., 1972);
Spielberg Manufacturing Co., 112 NLRB
1080 (1955).

(c) Deferral to outcome of other
proceedings. A determination to defer to
the outcome of other proceedings
initiated by a complainant must
necessarily be made on a case-by-case
basis, after careful scrutiny of all
available information, Before the
Secretary defers to the results of other
proceedings, it must be clear that those
proceedings dealt adequately with all
factual issues, that the proceedings were
fair, regular, and free of procedural
infirmities, and that the outcome of the
proceedings was not repugnant to the
purpose and policy of the Act. See
Spielberg Manufacturing Company, 112
NLRB 1080, 1082 (1955). In this regard, if
such other actions initiated by a
complainant are dismissed without
adjudicatory hearing thereof, such
dismissal will not ordinarily be regarded
as determinative of the section 405
complaint.

§ 1978.113 Judicial enforcement.

Whenever any person has failed to
comply with a preliminary order of
reinstatement or a final order or the
terms of a settlement agreement, the
Secretary may file a civil action seeking
enforcement of the order in the United
States district court for the district in
which the violation was found to occur.

§ 1978.114 Statutory time periods.

The time requirements imposed on the
Secretary by these regulations are
directory in nature. While every effort
will be made to meet these
requirements, there may be instances
when it is not possible to meet these
requirements, Failure to meet these
requirements does not invalidate any
action by the Assistant Secretary or
Secretary under section 405.

§ 1978.115 Special circumstances; waiver
of rules.

In special circumstances not
contemplated by the provisions of these
rules, or for good cause shown, the judge
or the Secretary on review may, upon
application, after 3 days notice to all
parties and intervenors, waive any rule
or issue such orders as justice or the
administration of section 405 requires.

[FR Doc. 86-26350 Filed 11-20-86; 8:45 am|
BILLING CODE 4510-26-M

DEPARTMENT OF DEFENSE
48 CFR Parts 204, 223, and 252

Federal Acquisition Regulation
Suppiement Concerning Physical
Security of Sensitive Conventional
Arms, Ammunition, and Explosives at
Contractor Facllities

AGENCY: Department of Defense (DOD).

ACTION: Interim rule and request for
comments,

summAaRy: The Defense Acquisition
Regulatory Council has approved
temporary revisions to the Defense
Federal Acquisition Regulation
Supplement (DFARS) which address
requirements specified within DoDI
5220.30, entitled “Physical Security of
Sensitive Conventional Arms,
Ammunition, and Explosives at
Contractor Facilities," dated 26
September 1984. The DFARS revisions
prescribe a contract clause for uniform
use in all contracts involving arms,
ammunition and explosives, which
clause incorporates DoD Instruction
5220.30 by reference. Unless sooner
rescinded or extended the DFARS
revisions expire 30 September 1987,
which period will allow sufficient time
for conversion of the physical security
standards within DoDI 5220.30 to an
appropriate military specification or
military standard.

DATES: Effective date: The interim
rule is effective October 31, 1986, and
expires on September 30, 1987, unless
sooner rescinded.

Comments: Interested parties are
invited to submit written comments on
or before January 20, 1987, to the
Executive Secretary, DAR Council, at
the address below. Comments received
will be considered in revising the
interim rule which will be implemented
by Departmental guidance. Please cite
DAR Case 85-102 in all correspondence
related to this subject.

ADDRESS: Interested parties should
submit written comments to: Defense
Acquisition Regulatory Council, Attn:
Mr. Charles W. Lloyd, Executive
Secretary, ODASD(P)DARS, c/o
OASD(A&L}{MRS), Room 3C841, The
Pentagon, Washington, DC 20301-3062.
FOR FURTHER INFORMATION CONTACT:
Mr. Charles W. Lloyd, Executive
Secretary, DAR Council, telephone (202)
697-7266.

SUPPLEMENTARY INFORMATION:
A. Background

Recent investigation by the DOD
Inspector General has revealed a lack of
uniform compliance by DOD contracting
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personnel in ensuring that the physical
security standards prescribed by DoDI
5220.30 are incorporated within DOD
contracts involving the manufacture or
use of arms, ammunition and explosives.
These standards were first made
applicable to DOD contractors by DoDI
5100.84, entitled “Physical Security of
Sensitive Conventional Arms,
Ammunition, and Explosives at
Contractor Facilities," dated 23
September 1980. The present successor
DoDI 5220.30 embodies physical security
standards prescribed earlier by DoDI
5100.84; by DOD 5100.76-M entitled,
“Physical Security of Sensitive
Conventional Arms, Ammunition, and
Explosives,” dated 1 June 1978; and, by
regulations issued by the Treasury
Department, Bureau of Alcohol, Tobacco
and Firearms (BATF) pursuant to 18
U.S.C. 842(j), codified at 27 CFR Part 55.
Unless sooner rescinded or extended,
the DFARS revisions will expire on 30
September 1987 which will allow
sufficient time for adoption of an
appropriate military specification or
standard replacing the physical security
standards presently prescribed within
DoDI 5220.30.

The DFARS revisions approved by the
DAR Council include a contract clause
which highlights principal aspects of
DoDI 5220.30 such as (1) the requirement
that contractors allow representatives of
the Defense Investigative Service (DIS)
access to facilities at reasonable time
for compliance reviews, and (2) the
requirement that subcontractors must
comply with DoDI 5220.30 where
subcontracts involve arms, ammunition
or explosives. Pending conversion to a
military specification or standard, which
will be available to contractors from the
U.S. Naval Publications and Forms
Center, 5801 Tabor Avenue,
Philadelphia, PA 19120, contracting
officers are directed by the revisions to
provide a copy of DoDI 5220.30 to
contractors/offerors upon request. Use
of the DoDI will facilitate contractor
compliance with BATF storage
standards codified at 27 CFR Part 55,
which have been inserted within the
DoDIL

B. Determination To Issue an Interim
Rule

Theft or loss of sensitive DoD arms,
ammunition and explosives, made
possible by inadequate contractor
physical security, could potentially
result in loss of life or the diversion of
these items for illegal purposes.
Therefore, DoD concludes that
compelling reasons exist and require
issuance of an interim rule without prior
publication for public comment.

C. Regulatory Flexibility Act

The interim rule incorporates by
reference, in standard contract format,
requirements which have been
prescribed previously by the Treasury
Department and by the DoD pursuant to
statutory authority, and which have
been applicable to DoD contracts since
23 September 1980. However, recent
investigations by the DoD IG revealed a
lack of uniform compliance by DoD
contracting officers in incorporating the
appropriate physical security standards
in contracts. This interim rule
establishes uniform procedures for use
by Government personnel in
implementing these long standing
procedures. Accordingly, the
Department certifies that this rule will
not have a significant economic impact
upon & substantial number of small
entities within the meaning of the
Regulatory Flexibility Act of 1980, 5
U.S.C. 601 et seq. A regulatory flexibility
analysis has therefore not been
performed. Comments are invited from
small entities and other interested
parties.

D. Paperwork Reduction Act

The interim rule incorporates
previously established information
collection requirements within the
meaning of the Paperwork Reduction
Act of 1980, 44 U.S.C. 3501 et seq., as
implemented by regulations prescribed
within 5 CFR Part 1320, and does not
require additional information collection
efforts by contractors. Accordingly, the
Act is inapplicable and approval by
OMB of the interim rule is not required.
Nothwithstanding the inapplicability of
the Act, the interim rule has been
adopted in a manner consistent with
DoD policy of reducing paperwork
burdens on the public by directing that
contracting officers provide a copy of
DoDI 5220.30 to contractors/offerors
upon request. Additionally, the DoDI
incorporates BATF standards published
in 27 CFR Part 55 which are not
otherwise readily available to
contractors. The intended conversion of
DoDI 5220.30 to a military specification
or standard by 30 September 1987,
available through the U.S. Naval
Publications and Forms Center, will
further facilitate public access.

List of Subjects in 48 CFR Parts 204, 223,
and 252

Government procurement.
Charles W. Lloyd,
Executive Secretary, Defense Acquisition
Regulatory Council.

Therefore, the DoD FAR Supplement
contained in 48 CFR Parts 204, 223 and
252 is amended as set forth below.

1. The authority citation for 48 CFR
Parts 204, 223 and 252 continues to read
as follows:

Authority: 5 U.S.C. 301, U.S.C. 2202, DoD
Directive 5000.35, and DoD FAR Supplement
201.301.

PART 204—ADMINISTRATIVE
MATTERS

2. Section 204.202 is amended by
adding to paragraph (c), paragraph (8) to
read as follows:

204.202 DoD distribution requirements.

* - - -

(c) * % *

(6) One copy or an extract to the
cognizant Defense Investigative Service
(DIS) office as listed in DoDI 5220.30,
Physical Security of Sensitive
Conventional Arms, Ammunition, and
Explosives at Contractor Facilities
whenever the clause prescribed at
223.71083 is included in the contract.

- - - - -

3. Section 204.470 is added to read as
follows:

240.470 Physical security of conventional
arms, ammunition, and explosives.

Policies and procedures regarding
physical security requirements peculiar
to selected Conventional Arms,
Ammunition, and Explosives are
addressed in Subpart 223.71.

PART 223—ENVIRONMENT,
CONSERVATION, AND
OCCUPATIONAL SAFETY

4. A new Subpart 223.71, consisting of
sections 223.7100 through 223.7105, is
added to read as follows:

Subpart 223.71—Safeguarding
Conventional Arms, Ammunition, and

Explosives Within Industry

Sec.

223.7100
223.7101
223.7102
223.7103
223.7104
223.7105

Subpart 223.71—Safeguarding
Conventional Arms, Ammunition, and
Explosives Within Industry

Scope of subpart.
Definitions.

Policy.

Preaward responsibilities.
Notification to DIS.
Clause.

223.7100 Scope of subpart.

This subpart prescribes policy,
procedures, responsibilities and
requirements for safeguarding
Conventional Arms, Ammunition, and
Explosives (AA&E]) located at contractor
or subcontractor facilities.
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223.7101 Definitions.

Conventional arms, ammunition, and
explosives as used in this subpart
means only those items covered by
DoDI 5220.30, Physical Security of
Sensitive Conventional Arms,
Ammunition, and Explosives at
Contractor Facilities. In general, these
items include sensitive (attractive to
criminal elements), conventional (non-
nuclear) material which are man
portable and easily employed with little
modification, or associated firing
components.

2237102 Policy.

The physical security requirements of
DoDI 5220.30, “Physical Security of
Sensitive Conventional Arms,
Ammunition, and Explosives at
Contractor Facilities,” are to be applied
to all contracts involving conventional
AA&E.

223.7103 Preaward responsibilities.

(a) Techical or requirements
organizations initiating purchase
requests must identify when AA&E is
involved and which physical security
requirements in DoDI 5220.30 apply; and

(b) The contracting officer prior to
award of a contract involving AA&E
shall request the cognizant Defense
Investigative Service (DIS) Industrial
Security office to evaluate and certify
the prospective contractor's ability to
safeguard AA&E consistent with DoDI
5220.30. This should be accomplished as
part of the normal Preaward Survey
process by completing Item *G" section
1l and Block 23 of the Standard Form
1403,

223.7104 Notification to DIS.

Whenever the clause 252.223-7003 is
included in a contract, the contracting
activity shall provide an extract or a
copy of the contract to the cognizant DIS
office (see 204.203(c)(8)).

223.7105 Clause.

The contracting officer shall insert the
clause at 252.223-7003, Safeguarding
Arms, Ammunition, and Explosives in
all solicitations and contracts involving
any AA&E covered by DoDI 5220.30. The
clause need not be included in contracts
performed in Government-Owned
Contractor Operated ammunition
production facilities. The contracting
officer shall provide a copy of DoDI
5220.30 to each contractor/offeror upon
request,

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

5. Section 252.223-7003 is added to
read as follows:

252.223-7003 Safeguarding arms,
ammunition, and explosives.

As prescribed in 223.7105, insert the
following clause:

Safeguarding Arms, Ammunition, and
Explosives {Oct 1986)

{a) The Contractor shall comply with the
applicable requirements of Enclosure (2) to
DoDI 5220.30, entitled “Physical Security of
Sensitive Conventional Arms, Ammunition,
and Explosives at Contracter Facilities,” in
effect on the date of award of this contract. A
copy of the DoD Instruction is available from
the contracting officer upon request.

(b) The Contractor shall allow
representatives of the Defense Investigative
Service (DIS) access, at all reasonable times,
into its facilities for purposes of reviewing its
compliance with the physical security
standard applicable to this contract.

(c) The Contractor shall insert this clause,
including this paragraph (c) with appropriate
changes in the designation of the parties, in
all subcontracts hereunder which involve
Conventional Arms, Ammunition, and
Explosives (AA&E) as defined in section
223.7101 of the DoD FAR Supplement.

(d) The Contractor shall provide a copy of
any subcontract involving AA&E to the
cognizant DIS office within ten (10) days after
issuance of the subcontract.

(e) Nothing contained herein shall relieve
the Contractor from complying with
applicable Federal, state and local laws,
ordinances, codes and regulations (including
the obtaining of licenses and permits) in
connection with performance of this contract.
Nothing contained herein shall be construed
as relieving the Contractor from its
responsibilities for the physical security at
contractor or subcontractor facilities.

(End of clause)
[FR Doc. 86-26302 Filed 11-20-88; 8:45 am)|

BILLING CODE 3810-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1063
[Ex Parte No. MC-95 (Sub-4)]

Practices of Motor Common Carrlers
of Passengers; Checked Baggage
Prohibifions and Liability Exemptions

AGENCY: Interstate Commerce
Commission.
ACTION: Final rule.

SUMMARY: The Commission has adopted
a rule (proposed at 49 FR 26439, June 23,
1986) allowing motor passenger carriers
to refuse to accept money as checked
baggage and to disclaim liability for loss
or damage to any money unknowingly
accepted in checked baggage. The
Commission has found the rule,
requested by the National Bus Traffic
Association, Inc., to be a commercially
reasonable approach to an obvious
problem. NBTA had asserted that the

present liability for lost money harms
motor passenger carriers both in terms
of claims that they have been required
to pay and because of enhanced security
measures they have been required to
invoke.

EFFECTIVE DATE: December 22, 1986.

FOR FURTHER INFORMATION CONTACT:

James L. Brown, (202) 275-7898;
or

Louis E. Gitomer, {202) 275-7691.

SUPPLEMENTARY INFORMATION:
Additional information is contained in
the Commission’s decision. To purchase
a copy of the full decision, write to

T.S. InfoSystems, Inc., Room 2229,
Interstate Commerce Commission
Building, Washington, DC 20423, or call
289-4357 (DC Metropolitan area) or toll
free (800) 424-5403.

This action will not significantly affect
either the quality of the human
environment or the conservation of
energy resources.

The Commission certifies that the
adopted rules will not have a significant
economic impact on a substantial
number of small entities. The
amendment will have a small beneficial
impact on small passenger carriers by
relieving them of some of the burden of
questionable liability claims.

List of Subjects in 49 CFR Part 1063

Aged, Baggage, Blind, Buses,
Handicapped, Motor carriers.

Decided: November 14, 1986,

By the Commission, Chairman Gradison,
Vice Chairman Simmons, Commissioners
Sterrett, Andre, and Lamboley.

Noreta R. McGes,

Secretary.

Appendix

Title 49 of the Code of Federal
Regulations is amended as follows:

PART 1063—REGULATIONS
GOVERNING THE ADEQUACY OF
INTERCITY MOTOR COMMON
CARRIER PASSENGER SERVICE

1. The authority citation for 49 CFR
Part 1063 is revised to read as follows:

Authority: 5 U.5.C. 533 and 559, and 49
U.S.C. 10102, 10321, 10701, 10702-10705, 10708,
10721, 10722, 10724, 10730, 10741, 10761, 10762,
10764, 10922, 11101, 11141-11145, 11701, 11702,
11707, 11708, 11801, 11804, 11906, 11809, 11810,
and 11914.

2. Section 1063 .4 is amended by
revising paragraphs (c) (2) and (3) as
follows:

§ 1063.4 Baggage service.

* - - -

(C)'..
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(2) Carriers may refuse to accept as
checked baggage and, if unknowingly
accepted, may disclaim any liability for
loss or damage to the following articles:

(i) Articles whose transportation as
checked baggage is prohibited by law or
regulation;

(ii) Fragile or perishable articles,
articles whose dimensions exceed the
size limitations in the carrier's tariff,
receptacles with articles attached or
protruding, guns, and materials that
have a disagreeable odor;

(iii) Money; and

(iv) Those other articles that the
Commission decides, on a case-by-case
basis on petition by the carrier, may be
transported with no liability or may be
refused as part of checked baggage.

(3) All other articles must be accepted
as checked baggage and liability for
them may not be eliminated. However,
carriers need not offer excess value
coverage on valuable articles. “Valuable
articles” include negotiable instruments,
valuable papers, manuscripts,
irreplaceable publications, documents,
jewelry, watches, and other articles of
extraordinary value.

[FR Doc. 86-26277 Filed 11-20-86; 8:45 am|
BILLING CODE 7035-01-M

49 CFR Part 1152
[Ex Parte No. 274 (Sub-8) ')
Exemption of OQut of Service Rail Lines

AGENCY: Interstate Commerce
Commission.

ACTION: Final rules.

SUMMARY: On reopening, the
Commission is reaffirming its decisions
to exempt from regulation under 49
U.S.C. 1090305 rail line abandonments
and trackage rights and service
discontinuances where no traffic has
originated or terminated on the line for
at least 2 years, subject to certain
conditions, including the standard labor
protective conditions set forth in Oregon
Short Line R. Co—Abandonment—
Goshen, 360 1.C.C. 91 (1979) (OSL). The
Commission is also reaffirming its
adoption of the rules at 49 CFR 1152.50
with an amendment to clarify that
parties seeking greater labor protection
than the standard conditions set forth in
OSL must file a petition for partial
revocation of the exemption. These
actions are being taken following the
findings of the U.S. Court of Appeals for
the D.C. Circuit that the Commission's

' The instant decision embraces Ex Parte No. 274
(Sub-No. 8A). Exemption of Out of Service Rail
Lines, 1 1.C.C. 2d 55 (1984).

prior decision was inadequate in several
areas.

EFFECTIVE DATE: The decision and rules
are effective on December 22, 1986.

FOR FURTHER INFORMATION CONTACT:
Joseph Dettmar, (202) 275-7245.
SUPPLEMENTARY INFORMATION: The final
rules being reaffirmed in this decision
were published at 48 FR 27547, June 18,
1983 and 49 FR 17002, April 23, 1984, as
amended at 49 FR 396, January 4, 1984,
50 FR 8335, March 1, 1985 and 50 FR
24649, June 12, 1985.

Additional information is contained in
the Commission's decision. To purchase
a copy of the full decision write to T.S.
InfoSystems, Inc., Room 2229, Interstate
Commerce Commission Building,
Washington, DC 20423, or call 289-4357
(DC metropolitan area) or toll free (800)
424-5403.

The Commission certified, in the prior
proceedings, that these actions will not
have a significant economic impact on a
substantial number of small entities. We
reaffirm that finding.

This action will not significantly affect
either the quality of the human
environment or energy conservation.
List of Subjects in 49 CFR Part 1152

Administrative practice and
procedure, Railroads, and Labor.

Decided: November 3, 1986.

By the Commission, Chairman Gradison,
Vice Chairman Simmons, Commissioners
Sterrett, Andre, and Lamboley. Vice
Chairman Simmons and Commissioner
Lamboley dissented with separate
expressions.

Noreta R. McGee,

Secrelary.
Appendix

Title 49 of the Code of Federal
Regulations is amended as follows:

PART 1152—ABANDONMENT AND
DISCONTINUANCE OF RAIL LINES
AND RAIL TRANSPORTATION UNDER
49 U.S.C. 10903

1. The authority citation for 49 CFR
Part 1152 continues to read as follows:
Authority: 5 U.S.C. 553, 559, and 704; 16
U.S.C. 1247(d); 31 U.S.C. 9701; 45 U.S.C. 904
and 915; and 49 U.S.C. 10321, 10362, 10505,

and 10903 ef seq.

2. Section 1152.50 is amended by
adding a new paragraph (d)(5) to read as
follows:

§ 1152.50 Exempt abandonments and
discontinuances of trackage rights.

(d] L

(5) To address whether the standard
labor protective conditions set forth in
Oregon Short Line R. Co.—
Abandonment—Goshen, 360 1.C.C. 81

(1979), adequately protect affected
employees, a petition for partial
revocation of the exemption under 49
U.S.C. 10505(d) must be filed.

[FR Doc. 86-26278 Filed 11-20-86; 8:45 am]
BILLING CODE 7035-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 20

Migratory Bird Hunting: Nontoxic Shot
Approval Procedures

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: Traditionally, shotshell loads
used for hunting waterfowl have been
made of lead. As a consequence, spent
lead shot is deposited in feeding areas
by hunters, where it is frequently
mistaken for seeds or grit and ingested
by migratory birds and other wildlife.
Moreover, spent lead shot that is lodged
in the body tissues or contained in the
digestive tract of the prey of certain
predators, such as bald eagles, is
sometimes ingested by these predators
as they consume their prey. Ingested
lead pellets from both these sources are
known to cause sickness and/or death
to migratory birds and other wildlife.

A procedure was developed in 1976
for obtaining nontoxic status for
shotshell loads that might be used as an
alternative to lead shot (50 CFR 20.134).
The Fish and Wildlife Service (FWS)
had finalized at that time a regulation
requiring nontoxic shot for waterfowl
hunting in certain areas (50 CFR
20.21(j)). The descriptions of areas in
which nontoxic shot is required are
presented in 50 CFR 20.108. The only
approved nontoxic shot at the present
time is steel shot.

It is the responsibility of the Director,
FWS, to determine the nontoxic status
of shot materials to be used for
migratory bird hunting (50 CFR
20.134(a)). Considerable information has
accumulated on the subject of lead
poisoning among birds since nontoxic
shot approval procedures were first
developed in 1978. The procedures
developed in 1976 were reviewed in 1984
and found to be inadequate in several
respects. A proposed rule was offered
by the FWS on July 22, 1985 (50 FR
297086) as a revision of 50 CFR 20.134.
Comments on the proposal were
accepted until September 22, 1985, This
final rule establishes toxicity testing
procedures that will be followed to
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determine if candidate shot can be
approved by the Director, FWS, as
nontoxic shot.

EFFECTIVE DATE: This final rule becomes
effective on December 22, 1986.

FOR FURTHER INFORMATION CONTACT:
Dr. Rollin D. Sparrowe, Chief, Office of
Migratory Bird Management, U.S. Fish
and Wildlife Service, Department of the
Interior, Washington, DC 20240 (202/
SUPPLEMENTARY INFORMATION: This
revision differs from the former
regulation in the following ways:

1, The former regulation required
extensive ballistics and toxicity testing
before an application could be made.
This revision does not require ballistics
testing and allows for exchanges of
information between the developer and
the Director, and guidance from the
Director prior to extensive and
relatively costly toxicity testing.

2. The former regulation was
inflexible with respect to testing
procedures. This revision allows for
adjustments in procedures by the
Director based upon information
gathered during preliminary tests.

3. The former procedure compared the
toxicity of the candidate material to the
toxicity of lead. In this revision the
candidate material is compared to steel
shot and to lead shot,

4. The former rule had rigid
timeframes for public comment and for
decisions by the Director. This revision
allows the Director to adjust these
schedules to the information needs
relating to a particular material being
tested.

5. Both the former rule and the
revision place responsibility for testing
and the costs of testing on the
developer. However, this revision
establishes a procedure that allows the
Director to consult with the developer to
make certain that expenditures by the
developer relate to questions essential
to the Director's decision regarding the
status of the shot material.

Summary of Public Comment

This rule was published as a proposal
for public comment on July 22, 1985 (50
FR 29708). Public comment was received
for 60 days following that date. Eleven
letters of comment and one phone call
were received. Seven of these contacts
were from State wildlife agencies, three
were from private wildlife organizations,
and one from a munitions manufacturer.
The State agencies were Delaware
Division of Fish and Wildlife; New
Jersey Division of Fish, Game, and
Wildlife; New York Department of
Environmental Conservation; Indiana
Department of Natural Resources;

Illinois Natural History Survey Division;
Nebraska Game and Parks Commission;
and Kansas Fish and Game. Private
wildlife conservation organizations
offering comments were the National
Wildlife Federation, Wildlife Legislative
Fund of America, and Waterfowl Habit
Owners Alliance. The Federal Cartridge
Corporation provided a letter of
comment. The following paragraphs
summarize these comments and offer
FWS responses.

Comment: Three States and one
private organization expressed concern
that under the new regulation the
Director has too much latitude in
approving or rejecting a candidate
material.

FWS response: The Director was
given this latitude in order to permit the
termination of those tests found not to
be necessary, or to add new tests, if
necessary. The final rule has been
modified to make it clearer that this
latitude relates to testing procedures,
not to approval of the candidate shot. A
candidate must pass the described tests,
or their equivalent, to be approved. In
some cases the Director could be
required to make major changes in the
testing procedures, depending on the
composition of the material being tested.
Prior to fianl approval of a nontoxic
shot, the Director will publish this
proposed action for comment. Included
in that proposal will be a summary of all
test results relating to the proposed
action. Consequently, the Director's
decision will not be made without public
participation, and that point is now
included in the final rule.

Comment: Two States and one private
organization expressed concern over the
comparisons being made in tests and the
manner in which acceptable or
unacceptable levels of mortality are to
be determined. These included (1)
objections to using lead shot instead of
steel shot as a benchmark, (2) use of an
arbitrary percentage, and (3) use of no
actual limit of acceptable mortality.

FWS response: Tge use of steel shot
and lead shot in tests of the candidate
shot allows several comparisons among
a negative control (lead), acceptable
control (steel), neutral control {sham-
dose), and the candidate. This type of
testing yields the most information
possible for making decisions, and the
FWS has decided to retain it in this final
rule. With regard to statistical
significance, the proposal permitted a
range from 0.01 to 0.10. A more positive
statement is made by setting this level
at 0.05, and that is how the final rule is
worded. A maximum mortality level of
20 percent of that occurring with similar
doses of lead shot was included in the
proposed rule. That level of mortality

was criticized in comments as arbitrary
and contrary to the statistical
procedures that were outlined in the
proposal. This percentage was
introduced into the process to give a
finite level of tolerance for mortality as
compared to other statements of a
statistical nature. However, the FWS
agrees that the statistical statements are
adequate for the decision process and
has removed the statement regarding 20
percent of the mortality due to lead shot.
Instead, judgments regarding the
performance of the candidate shot are
based on its performance relative to
steel shot, lead shot, and sham-dosings,
and the statistical significance of the
various comparisons that result from
this experimental design. The terms
significant and significantly, as used in
these test procedures, refer to a (P<
0.05) finding of significance. A statistical
test that achieves a specified
significance level provides objective
support for the conclusion that the
tested data sets are different. A
significance level of 0.05 indicates that if
the experiment were to be conducted
100 times under identical conditions, the
results would be different from those
observed not more than five times.

Comment: Two States and one private
organization expressed concern over the
term, sublethal, and how it is to be
defined.

FWS response: We have deleted the
term, sublethal effects, and replaced it
in this final rule with, effects on the
previously mentioned physiological
paramelers.

Comments: Two States requested a
definition of the term cold weather.

FWS response: The FWS has revised
the rule to utilize test sites where the
mean monthly temperature (December-
February) is between 30° and 40° F.

Comment: One State and one private
organization expressed concern over the
soft food diet used in Tests 1 and 3 and
no grit accessibility.

FWS response: Commercially
developed duck foods were chosen for
Test 1 to provide an initial test that
would not be a worst case situation
(corn diet, cold weather) but would
show mortality from lead shot at some
but probably not all of the prescribed
doses. A desired result of the first test
was to establish a dose response that
could be compared among controls, lead
shot, and steel shot. Any candidate that
did poorly here would not be tested
further. If the candidate passed this test,
it would be subjected to a worst case
(corn diet, cold weather) in Test 2. A
candidate shot would have to be
relatively nontoxic in order to pass
Tests 1 and 2. The final test, Test 3, is an




42100

Federal Register | Vol. 51, No. 225 | Friday, November 21, 1986 / Rules and Regulations

effort to determine if any effects on
reproduction can be demonstrated.

Grit accessibility is omitted in the test
design because; (1) it is not needed for a
commercial food or corn diet, and (2)
grit would have to be standardized to
permit valid comparisons between tests
peformed at different locations. For
example, all grit must contain no
calcium, or all grit must contain a fixed
amount of calcium, and so on, or a
variety of other elements. This would be
difficult, if not impossible, to
standardize. Consequently, we have
chosen to remove grit from the tests,

Comment: A toxicity test for raptors
should be included, since raptors are
known to feed on crippled, sick, or dead
waterfowl that contain lead shot.

FWS response: Toxicity tests for
raptors would be desirable but have not
been developed at this time. Captive
stocks of raptors suitable for testing in
this manner do not exist. Based on
previous research, we believe it
reasonable to agsume that shot types
that are nontoxic to ducks will be
nontoxic to raptors.

Comment: The age of mallards to be
tested should be standardized. The
proposal implies all ages less than 8
months are acceptable.

FWS response: The age is now stated
as approximately 6 to 8 months.

Comment: In Test 3 eggs are left to be
incubated by the mallard female rather
than collected and placed in an
incubator, Captive mallard females are
notoriously poor mothers, and this will
confound results.

FWS response: In similar tests
conducted at the FWS' Patuxent
Wildlife Research Center, mallard
females have not been poor mothers. In
this test, we are more interested in the
incubation behavior of the female than
in the hatchability of the eggs.

Comment: Fluoroscopy is being used
to check on the retention of dosed shot.
Daily examination of feces would be a
more positive check on this.

FWS response: The cost of pen
construction and labor to examine the
feces of each test animal on a daily
basis was considered excessive in
relation to the gains to be made over
fluoroscopy.

Comment: The type of hand-reared
mallard to be tested should be specified
in the regulation.

FWS response: At this point we have
no evidence that the genetic makeup of
the test mallard is critical to the
outcome of the tests. Wild mallards
brought into captivity for this purpose
are under stress and do not survive as
well as birds that are accustomed to
pens. It is important that the test
animals be mallards of approximately

the same size and plumage as wild
mallards, and they should be hatched in
captivity. We have reworded the
regulation to make this point clear.

Comment: These tests are unrealistic
with respect to numbers of pellets dosed
that diets used. They do not simulate
what is happening to wild waterfowl
that consume lead shot.

FWS response: It is not the purpose of
these tests to simulate what will happen
to a wild duck that ingests a pellet.
These tests have a single purpose of
comparing the relative toxicity to
mallards of lead, steel, and a candidate
material under a standard set of
experimental conditions.

Comment: The Federal Cartridge
Corporation recommended a 6-part
ballistics testing procedure for
determining the ballistic performance
and acceptability of a candidate shot
type, that would strengthen those
currently at § 20.134.

FWS response: The necessity for the
FWS to set ballistics standards for
candidate shot has been reconsidered
and a determination made that the
existing ammunition industry standards
and market forces are sufficient to
regulate ballistic acceptability of
candidate shot types.

Comment: Numerous wording changes
were recommended by the State Natural
History Survey of Illinois and by the
National Wildlife Federation. These
changes were to clarify meaning or
improve the instructions in various
ways.

FWS response: Many of these
wording changes have been
incorporated into this final rule.

Economic Assessment

In accordance with Executive Order
12291, it has been determined that this
rule is not a major rule. Since no
application has been received since
1976, and few applications are likely to
occur in the future, it is unlikely that the
current regulations or this proposed
revision will have any economic effect
on small entities. Therefore, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), it
was determined that this rule would not
have a significant economic effect on a
substantial number of small entities. A
copy of the analysis relating to these
decisions, the “Determination of Effects
of Proposed Revision of Nontoxic Shot
Approval Procedures,” can be obtained
from the U.S. Fish and Wildlife Service
(MBMO), Washington, DC 20240.

Paperwork Reduction Act

This final rule will result in the
collection of information from, or place
recordkeeping on, the public. The

information collection requirements
contained in § 20.134 (nontoxic shot
approval procedures) have been
approved by the Office of Management
and Budget under 44 U.S.C. 3501 e seq.
and assigned clearance number
1018.0067.

Authorship

The primary author of this final rule is
Keith A. Morehouse, Office of Migratory
Bird Management, working under the
direction of Rollin D. Sparrowe, Chief.

List of Subjects in 50 CFR Part 20

Exports, Hunting, Imports,
Transportation, Wildlife.

PART 20—[AMENDED]

In light of the foregoing, 50 CFR Part
20 is amended as follows:

1. The authority citation continues to
read as follows:

Authority: Migratory Bird Treaty Act, sec.
3, Pub. L. 65-186, 40 Stat. 755 (16 U.S.C, 701~
708h) sec. 3(h), Pub. L. 95-616, 92 Stat. 3